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Thomas M. Cooley: An Unusual Portrait 


By HonorasBie Cuypve B. ArrTcHIson, 
Member, Interstate Commerce Commission. 


The Honorable Curtis D. Wilbur, Senior United States Circuit 
Judge for the Ninth Circuit, has generously made available for repro- 
duction the rare photograph of Thomas M. Cooley which is reproduced 
in this JourNAL. The original, now in my possession, was given to Judge 
Wilbur’s father, Dwight Locke Wilbur, by Cooley, who signed it with 
his autograph in the swinging penmanship found on page after page of 
early letter pressbooks in the Commission’s archives. The photograph 
is a ‘‘card size’’ albumen print from a wet plate, made at Ann Arbor, 
Michigan, by G. C. Gillett, whose terming himself ‘‘ Artist’’ was warrant- 
ed by the beauty of the portrait and his good technical craftsmanship. 
From a penciled ‘‘1863 & 4’’ on the reverse, we may assume the portrait 
dates from about the end of the year 1863 or the first of 1864. 

Some study of the photograph in the light of a reconstruction of 
Cooley’s life up to the time it was made will, I think, assist in appraising 
the remarkable traits he showed much later in his life, as the first chair- 
man of the Interstate Commerce Commission. 

When Mr. Cooley sat for this portrait he was just about 40 years 
old. He was past 63 when he became an Interstate Commerce Commis- 
, sioner. The photograph shows a man in his prime mentally, but not 
‘sturdy or rugged physically. Close inspection reveals straggling grey 
hairs in the beard and quite a ‘‘dusty miller’’ tendency in the wind- 
swept locks over temple and brow. Time or experience had lined the 
face and begun to grey the hair of the subject of the portrait. Now we 
would suspect some vitamin deficiency. What was the background of 
this man of forty years? 

The first thirty three years of his life must have been marked by 
almost continual frustration. He never learned how to relax or to play. 
Even as a boy he knew his strength and aptitude, and had his ambitions, 
but he faced stern paternal opposition in trying to follow his bent; he 
knew what it was to be moneyless, and he began his career without the 
backing of family or influential friends. For a full generation Op- 
portunity and Cooley did not meet. 

Tommy Cooley was the tenth of a family of fifteen children born on 
a New York farm. He wanted to be a lawyer; his father dogmatically 
was determined that he should be a farmer. Fortunately his mother 
understood, and sympathized. He wanted to go to college: instead, cir- 
cumstances forced him to pick up what formal education he could in the 
district schools and in a local academy between spells when he taught 
school to obtain a little money. When 18 he began to ‘‘read law’’ with 
& prominent lawyer in Palmyra, New York. Then he heard the Call of 
the West—or possibly undertook getting away from the opposition of 
his father—and started for Chicago. His money ran out at Adrian, 
Michigan, and he went no further. Some say his decision not to go on 
was influenced by a young woman he met there. So again he became an 
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apprentice law student, and for about three years pored over Blackstone, 
Storey, and Chitty and waited on the court as deputy clerk. In January, 
1846, a year after he became a voter, he was admitted to the bar. Cooley 
spent about a year longer than was usually necessary for law students 
to qualify for admission. What held him back we do not know. 

Then he married, happily and fortunately. But the first ten years 
of his professional life passed before he came to a tolerable state of 
adjustment to environment. Adrian was a little village; the law business 
was scant and could not stand good fees. He left Adrian and tried a 
law partnership in another little town; that proved unsatisfactory, and 
he returned to Adrian, entered into another partnership, and was elected 
Circuit Court Commissioner and village Recorder, all within six years. 
Soon thereafter he left Michigan and attempted the practice of law with 
a real-estate side line in Toledo, Ohio; he unsuccessfully ran for Judge 
of the Court of Common Pleas; in discouragement he returned to Adrian, 
and luckily found a politically skilled partner who could get in business 
while Cooley supplied the law. It was a sickening process of successive 
frustrations, all too familiar to young men in the profession. Neverthe- 
less, it toughened his will and forced him to become money-wise. 

But in 1857, at the age of 33, his opportunity came. He was appoint- 
ed compiler of the laws of Michigan, and completed his task so quickly 
and so well that the bar of the State recognized his professional skill and 
talent for order and thoroughness. A year later he became reporter of 
the decisions of the Supreme Court of Michigan; still another year, the 
young and growing State University constituted a law school, and made 
Cooley one of its three Professors and also Secretary of its law faculty. 
Probably he entered the law teaching profession without ever having 
seen a class room in a law school. He had been successful in his work 
as Reporter some five or six years, and as a law professor about four 
years, and had found in Ann Arbor a congenial home, when Mr. Gillett 
took the picture which is here reproduced. While in the first period he 
had been in the State Supreme Court with but one case, he now became 
a ‘‘lawyers’ lawyer’’, and tried some forty appealed cases in that court. 

In his minor political ventures Cooley merely followed the accepted 
success-pattern of the young lawyers of his generation. Running for 
office was a legitimate mode of advertising. Cooley’s course in gravitat- 
ing to academic surroundings in Ann Arbor, and his service as Court 
Commissioner, Compiler of Statutes, and Reporter of the Supreme Court, 
as well as his unsuccessful campaign for a lower court judgeship in Ohio, 
indicate strongly his recognition of his real aptitudes. He knew himself 
as potentially a scholar, a researcher and analyst, and an expounder of 
the law. He had achieved an assured position of responsibility and 
dignity—but still he was not satisfied. 

So we may well interpret the cryptic smile and the confident look 
in the eyes shown in this portrait as meaning that the subject was satis- 
fied that he had his future well in hand. Apparently this was so, for in 
a few months an unsolicited election came to him as Judge of the Supreme 
Court of Michigan. For twenty years he held both positions—Supreme 
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Court judge and law professor, and in addition developed and wrote 
his great works on Constitutional Limitations, Taxation, Torts, Con- 
stitutional Law, and added his own commentaries to Blackstone’s and 
Storey’s great classics, beside traveling over wide spaces in his research 
into American history. On his leaving the Court he became a Dean and 
Professor in the University of Michigan, and interspersed occasional 
lectures at Yale and Johns Hopkins Universities. One job at a time was 
too few for triple-threat Cooley—judge, teacher, and expositor of the 
law. Then followed a brief experience as receiver of the Wabash Rail- 
way, and appointment as a member of the original Interstate Commerce 
Commission, March 22, 1887. The remainder of his career is well known 
to those versed in the history of the Interstate Commerce Commission. 

However, there is still more to be seen in the picture. When I first 
saw it, I covered the bushy beard and disregarded the touseled hair— 
and was startled. In distrust of my own recollection I called in some 
‘*old-timers’’ in the staff, and again masking the beard and the vagrant 
locks, asked each of them to tell me whom the man in the picture re- 
sembled. The answer in each case was: John H. Marble. Anyone 
interested may judge for himself by comparing the portrait of Cooley 
here presented with the photograph of Marble at the age of 45 years, 
displayed in the rotunda of the Commission’s offices. 

Franklin K. Lane brought Marble to the Commission as his private 
secretary in 1906. Marble quickly showed his great ability. He created 
and headed what is now the Bureau of Inquiry, and succeeded Edward 
A. Moseley as secretary of the Commission. Meantime he acted as coun- 
sel for the Senate committee which investigated the election of Senator 
Lorimer. When Commissioner Lane was appointed Secretary of the In- 
terior in the first Wilson administration, Marble succeeded him. Marble 
had served as a commissioner less than nine months when he was stricken 
in the midst of a hearing, and died within a few hours. Because of the 
brevity of his service as Commissioner he is not generally remembered 
as having played the part he did. Those who knew him well still regard 
him as having been one of the strongest men in the long line of Commis- 
sioners. He and Cooley had many qualities in common aside from a 
remarkable similarity of features. 





I. C. C. PRACTITIONERS’ JOURNAL 











MILTON P. BAUMAN 


The sudden death of our Sec- 
retary, Mr. Milton P. Bauman, 
of a heart attack on January 
28th last, came as a distinct 
shock to the officers of the As- 
sociation of Interstate Com- 
merce Commission Practitioners 
and his many friends. Mr. Bau- 
man had been Secretary of the 
Association since 1936. Prior 
to his election as Secretary of 
the Association he served on the 
Executive and other committees. 

The non-lawyer members have 
lost a staunch friend and ardent 
worker in their behalf in con- 
nection with efforts designed to 
prevent their appearance before 
the Interstate Commerce Com- 
mission. Only last year he ap- 
peared before a sub-committee 
of the Senate Judiciary Com- 
mittee at the hearings on the Administrative Law Bills, 8S. 674, 675 and 
918, in. behalf of all persons admitted to practice under Rule I-B of the 
Interstate Commerce Commission, in an effort to preserve their privilege 
to practice before that tribunal. Prior to that time he appeared before 
the New York Public Service Commission and was successful in re- 
taining for non-lawyers the right to appear before that body. 

Mr. Bauman gave unselfishly of his time and efforts in behalf of this 
Association and his presence will be missed by the members who attend 
the annual meetings—for Milton Bauman was always on hand to take 
part in the proceedings. 

He was a specialist in interstate commerce matters and had been 
traffic consultant for the State of New Jersey and many New Jersey 
manufacturing and shipping interests in hearings before the Interstate 
Commerce Commission. 

From 1929 to 1932 he was Chairman of the New Jersey Traffic 
Advisory Committee and from 1932 to 1934 he was Chairman of the 
Shippers’ Conference of Greater New York. Earlier he had been Traffic 
Manager of the Atlantic Terra Cotta Company of Jersey City, N. J. 

Mr. Bauman had been interested in philately for about fifteen 
years. He owned one of the most extensive collections of air mail stamps 
in the country. His collection of stamps and envelopes carried by Charles 
A. Lindbergh in various flights was said to be the most complete in 
existence. He was owner of a twenty dollar bill, said to have been flown 
across the Atlantic in the possession of Amelia Earhart, noted aviatrix. 
He was an associated editor of Sanabria’s Air Post Catalogue, published 
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in New York City, which is a standard reference guide for air mail 
.- stamps of all nations. 


: His wife, Mrs. Laura McDavit Bauman, a son, Louis, and a daughter, 
y Carolyn, survive. 
t 





FORMULA FOR USE IN DETERMINING RAIL TERMINAL 








- FREIGHT SERVICE COSTS. 

c Statement No. 430 

le Under date of February 9th the Bureau of Transport Economics 
r and Statistics released Statement No. 430, Formula For Use In Deter- 
of mining Rail Terminal Freight Service Costs. 

le The explanatory note with reference to this statement states: ‘‘ This 
8. formula was developed by the Cost Section of the Bureau of Transport 
ve Economies and Statistics for the determination of rail terminal costs. 
at The procedure outlined in this switching formula is based upon a study 
n- of the Commission’s decisions in Switching Rates in Chicago Switching 
to District, 177 I. C. C. 669; Des Moines Union Railway Switching, 231 
re I. C. C. 631; Switching Charges at Jamestown, N. Y., 238 I. C. C. 383; 
n- Sioux City Terminal Railroad Switching, 241 I. C. C. 53, 623; and 
p- Switching at Richmond, Va., 245 I. C. C. 293. Consideration was also 
be given to the proposals in the Lorenz-Elmore formula, the Coverston-Saur 
n- formula, and the various criticisms made of these formulas. Detailed 
id scrutiny has been made of the procedure followed by the carriers in 
he several important switching cases. 

ze While this formula has been developed to provide the maximum 
re degree of refinement that may be required in some instances, it has 
‘e- 


sufficient flexibility to permit of its application with varying degrees of 
refinement. The formula contains not only the needed accounting and 


Lis statistical forms, but also a set of suggested field forms to be used in 
- recording the yard-performance data. For purposes of illustration, there 
e 


is included a hypothetical terminal layout with a suggested procedure 
for a breakdown of the operations into zones and switching elements. 


en The purpose of distributing the formula is to make available to 
ey interested parties the results of the research and experience of the Cost 
ite Section of the Bureau of Transport Economics and Statistics in the field 


of terminal cost finding up to the present time. The formula is subject 
to such change as may be found desirable as a result of future study and 
he research. It is believed that its distribution will assist in an under- 
standing of the general nature and procedure of terminal cost finding 
and thus not only encourage improvements in the technique of cost 





en finding but also facilitate the proper and intelligent use of the cost data 
ps in proceedings before the Commission. 

les Other formulas dealing with rail (line haul), truck, steamship, and 
in barge transportation, which have been developed by the Cost Section 
wn and have been introduced in proceedings before the Commission, are not 
a ready for distribution. 


This formula has not been considered or adopted by the Interstate 
Commerce Commission. ”’ 








Relationships Between Freight Forwarders 
And Other Persons 


By J. STanutEy Payne* 


Freight forwarders were subjected to federal regulation for the first 
time by the Act of May 16, 1942.1 Enacted as ‘‘Part IV of the Inter- 
state Commerce Act,’’ its 22 sections build a fairly comprehensive 
scheme of regulation for those occupying this part of the field of na- 
tional transportation.” 

While a general survey of the Act would be interesting, this article 
will undertake to discuss only one part of it—section 411, dealing with 
‘Relationships between freight forwarders and other persons.”’ 

This section consists of seven lettered subdivisions. Three relate 
to procedural matters. The remaining four contain substantive pro- 
visions. One of these, subsection (b), is a ‘‘commodities clause,’’ some- 
what similar in nature to that familiar but now quiescent clause in sec- 
tion 1 (8) of part I.* It prohibits service as fcrwarder by ‘‘any person 
whose principal business is that of manufacturing and selling and/or 
buying and selling articles or commodities.’’ Like its counterpart in 
section 1 (8), its main purpose is to divorce transportation from other 
businesses. 

The remaining three substantive provisions attract attention be- 
cause of their far-reaching importance and because they present some 
puzzling conflicts. The first of these conflicts appears in the provisions 
relating to control. Congress forbade forwarders to control carriers, 
but plainly sanctioned carrier control of forwarders. These enactments 
appear in subsections (a) and (g). The former decrees: ‘‘It shall be 
unlawful for a freight forwarder . . . to acquire control of a carrier 
subject to part I, II, or III of this Act . . .’"* Subsection (g), in sweep- 





* Assistant Chief Counsel, Interstate Commerce Commission. Any views stated 
or hinted at in this article are Mr. Payne’s and should not be considered as reflecting 
views of the Commission. 

1 Public Law 558, 77th Cong., 2d Sess., 56 Stat. L. 284, U. S. Code, Tit. 49, 
sections 1001-1022. 

2 Prior to the passage of this Act they were subject to a degree of “regulation.” 
When utilizing the services of railroads, express companies, and water lines subject 
to part I of the Interstate Commerce Act, they were deemed to be shippers, 
I.C.C. v. D., L. & W. R. Co., 220 U. S. 235, G. N. Ry. v. O’Connor, 232 U. S. 508, 
U.S. v. L. V. R. Co., 243 U. S. 444, Acme Fast Freight, Inc., 17 M. C. C. 549. As 
shippers, they were amenable to section 10, forbidding false billing and false claims, 
and to the prohibitions of the Elkins Act against the receipt of rebates, concessions, 
and discriminiations. | 

8Cf. U. S. v. Elgin, J. & E. Ry., 298 U.S. 492, U. S. v. D. & H. Co., 213 U. S. 
366, U. S. v. L. V. R. Co., 220 U. S. 257, U. S. v. D., L. & W. R. Co., 238 U. S. 516. 
U. S. v. Reading Co., 253 U. S. 26. 

4 The subsection in full reads: 


“Sec. 411 (a) (1) It shall be unlawful for a freight forwarder, or any person 
controlling, controlled by, or under common control with a freight forwarder, 
to acquire control of a carrier subject to part I, II, or III of this Act; except 
that this subsection shall not limit the right of any carrier subject to part I, Il, 
or III of this Act to acquire control of any other carrier subject to part I, Il, 
or III of this Act in accordance with the provisions of section 5 of part | of 


this Act.” 
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ing terms, provides that ‘‘ Nothing in this Act shall be construed to make 
it unlawful for any common carrier subject to part I, II, or III of this 
Act, or any person controlling such a common carrier, to have or to ac- 
quire control of a freight forwarder or freight forwarders . . .”’ 
(Italics supplied.) 

The use of the term ‘‘Act’’ in this provision signifies the Interstate 
Commerce Act and embraces all four of its parts. This was evidently 
the meaning of Congress, for, had it meant part IV only, it would have 
used the term ‘‘part’’ instead of ‘‘Act’’. So the provision says, in sub- 
stance, that nothing anywhere in the Interstate Commerce Act shall be 
read as interdicting carrier control of forwarders or preventing ‘‘per- 
sons’’ who control common carriers from keeping control of forwarders, 
if they already have it, or from acquiring such control in the future. 

‘*Control’’ is given a broad definition in the Act. Section 402 (a) 
(8) provides that whenever in part IV ‘‘reference is made to control 
(in referring to a relationship between any person or persons and another 
person or persons), such reference shall be construed to include actual 
as well as legal control, whether maintained or exercised through or by 
reason of the method of or circumstances surrounding organization or 
operation, through or by common directors, officers, or stockholders, a 
voting trust or trusts, a holding or investment company or companies, or 
through or by any other direct or indirect means; and to include the 
power to exercise control.’’ 

The word ‘‘person’’ as used in part IV also has a special statutory 
definition. Under section 402 (a) (1) it includes ‘‘an individual, firm, 
partnership, corporation, company, association, or joint-stock association, 
and includes a trustee, receiver, assignee, or personal representative 
thereof.’’ The words ‘‘person’’ and ‘‘control’’ are used herein in their 
meaning as defined in the statute. 

As applied to persons not controlled by other persons, subsections 
(a) and (g) present no difficulty. For example, a railroad company 
with widely disseminated stock and not controlled by anybody may, under 
subsection (g), acquire control of a freight forwarder.’ But, under 
subsection (a), no ‘‘independent’’ freight forwarder may lawfully ac- 
quire control of a railroad or other carrier subject to the Act.® 

In the case of a common control of a carrier and a freight rorwarder 
the two subsections appear to present a paradox. If an individual owns 
all the stock of both a freight forwarder and a motor carrier, for instance, 





5 The railroad company may not, however, engage directly as a freight for- 
warder. Section 410 requires, as a condition to anyone engaging in service as a 
freight forwarder, that he obtain a permit from the Interstate Commerce Commis- 
sion. (The section contains no “grandfather” clause.) Paragraph (c) of section 
410 provides that “No such permit shall be issued to any common carrier subject to 
part I, II, or III of the Act.” However, the same paragraph provides that “no 
application made under this section by a corporation controlled by, or under common 
control with, a common carrier subject to part I, II, or III of this Act, shall be 
denied because of the relationship between such corporation and such common 
carrier.” 

6 No provision in part 1V, however, expressly forbids a freight forwarder from 
acquiring control of another freight forwarder or forwarders. 
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it would seem clear that the motor carrier controls the freight frowarder, itse 
because the individual controls the motor carrier and can cause the oth 
motor carrier to do what it will with the forwarder. This appears to be the 
lawful, under subsection (g). But through the same intermediary, the for 
freight forwarder controls, or has full power to control, the motor carrier. 
‘* Acquisition’’ of such control is declared to be unlawful in subsection son 
(a). age 
It is possible that if this common control were in existence at the per 
time of the passage of the Act, its continuance thereafter would be per- 
missible. It is a general rule that, unless the contrary clearly appears, cor 
a statute applies prospectively and not retrospectively. It is to be noted, acc 
too, that section 411 (a) (2) provides that ‘‘it shall be unlawful to con- mit 
tinue to maintain control accomplished or effectuated after this sub- ac 
section takes effect and in violation of its provisions.’’ (Italics supplied.) for 
But would it be unlawful now to acquire such a common control? ont 
As already noted, subsection (g) permits common carriers to acquire the 
control of freight forwarders. The same provision also permits any per- 
son having control of a common carrier to acquire control of a freight cot 
forwarder. So, it would sanction the individual already controlling the ing 
motor carrier to acquire control of a freight forwarder. Paradoxically, cal 
the moment he does so, he sets up the common control of a motor carrier bu 
and a freight forwarder, under which, apparently, the motor carrier lin 
controls the forwarder and the forwarder also controls the motor ecar- wh 
rier, and he ‘‘collides’’ with subsection (a). Is it possible that a person 
could violate a statute by doing that which the same statute expressly to 
permits ? it 
Another serious conflict appears in the provisions of section 411. In 
This conflict is between the provisions of subsection (g) and subsection ca 
(ec). The latter provision, taking effect six months after the date of pe 
enactment of part IV, is designed to prevent officers and employees of om 
common carriers from holding any stock in a freight forwarder.? The 
provision makes it unlawful for any director, officer, employee, or agent ac 
of any regulated common carrier to either own or lease or control or Li 
hold any stock in, any freight forwarder, directly or indirectly. The - 
same prohibition applies to any director, officer, employee, or agent of Ne 


any person controlling, or controlled by, or under common control with 
such a common carrier. 

As applied to a corporation not controlled by an individual or any 
other corporation, this provision does not collide with 411 (g). It ap- 
plies to the personnel of the carrier as distinguished from the carrier 





7 The subsection reads as follows: re 


“After the expiration of six months from the date of enactment of this ar 
part it shall be unlawful for any director, officer, employee, or agent of any — 
common carrier subject to part |, II, or III of this Act or of any person con- 
trolling, controlled by, or under common control with such a common carrier, N 
in his or their own personal pecuniary interest, to own, lease, control, or hold of 
stock in, any freight forwarder, directly or indirectly; but this subsection shall 
not forbid or preclude the es a director’s qualifying shares of stock 
from which no personal pecuniary benefit is derived by the holder.” 
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itself, and prohibits any member of the personnel of a corporation or 
other entity controlling, controlled by, or under common control with 
the common carrier, to own, lease, control, or hold stock in any freight 
forwarder. 

The officer could, however, hold the interest as trustee, or under 
some other arrangement, for someone else, since the prohibition is only 
against his holding the stock ownership, lease, or control in his ‘‘own 
personal pecuniary interest.’’ 

It would appear, however, that if the officer is rich enough to gain 
control of the common carrier of which he is an officer, he could then 
acquire control of a freight forwarder, in view of subsection (g), per- 
mitting any regulated common carrier, or any person controlling such 
a common carrier, to have or to acquire control of one or more freight 
forwarders. It would seem that a relationship which is permitted by 
one section of the statute should not be deemed to be prohibited upon 
the theory that it is forbidden by another. 

There is the further question whether an officer of a common carrier 
eould, under subsection (g), acquire stock in a freight forwarder fall- 
ing short of control. If the officer is a ‘‘persor’’ controlling a common 
carrier, he may under 411 (g) acquire control of a freight forwarder, 
but, apparently, under 411 (c) he could not acquire less than a control- 
ling interest in the freight forwarder. He could, apparently, have the 
whole apple, but not a bite. 

Unfortunately there is nothing in the legislative history which tends 
to resolve the doubt engendered by the wording of section 411, though 
it hints that 411 (g) should be given predominant application. The 
Interstate Commerce Commission advocated forwarder independence of 
earrier control. Rejecting this view, Congress adopted the policy of 
permitting carriers subject to the Act to engage in freight forwarding 
indirectly, through control of subsidiary corporations.® 

The original draft of S. 210, in section 208, permitted carriers to 
acquire freight forwarders, but only after approval by the Commission. 
Later, the Senate agreed to the House provisions which permitted such 
acquisitions without the approval of the Commission. Senate Report 
No. 132, in reference to said section 408, stated : 


‘*Carriers may, with the approval of the Commission, acquire 
freight forwarders. However, from and after January 1, 1942, an 
officer or employee of a carrier or of any person using the facilities 
of a forwarder cannot have any interest in a forwarder.’’ 


House Report No. 1172, in reference to section 411 of the House 
redraft of S. 210. regarding ‘‘ Relationship between Freight Forwarders 
and other Persons,’’ among other things stated : 





8 See Senate Report No. 132, 77 Cong., Ist Sess., on S. 210, p. 6; House Report 
No. 1172, 77 Cong., Ist Sess., on S. 210, pp. 14-15. See also statements on the floor 
of the House by Mr. Lea, Chairman, and Mr. Wolverton, member, of the Committee 
= Non Commerce, 87 Cong. Rec. 8215-20; 88 Cong. Rec. for May 11, 1942, 

aily, p. : 
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‘*Subsection (e) provides that nothing in the Interstate Com- 
merce Act shall be construed to make it unlawful for any common 
carriers subject to parts I, II, and III (or any person controlling 
such a common carrier) to have or to acquire control of a freight 
forwarder or freight forwarders. The provisions of this subsection, 
as well as those of section 410 (c), are intended to carry out the 
policy of permitting such carriers to engage in freight forwarding 
indirectly, through control of subsidiary corporations, but of not 
permitting them to engage directly in the freight-forwarding busi- 
ness. It is believed that this policy will result in more satisfactory 
administration of the provisions of the act as a whole than would 
be the case if direct freight-forwarding operations by common ear- 
riers subject to part I, II, and III were permitted.’’ 


In reference to section 410 (c), referred to in the above quotation, 


the report states: 


‘*Consistently with the provisions of section 411 (e), which 
permits common carriers subject to part I, II, or III to have con- 
trol of freight forwarders, it is provided that no application by a 
corporation controlled by, or under common control with, a com- 
mon carrier subject to part I, II, or III shall be denied because of 
the relationship between such corporation and such common ear- 
rier.’’ 


Having definitely decided to sanction carrier control of forwarders, 


Congress incorporated several safeguards in the Act in order to insure 
against possible abuses or discriminations growing out of the relation- 
ship. These were explained by Mr. Wolverton, who stated: 


‘<# ® * The first of these is found in section 404 (c), which 
makes it unlawful for any common carrier subject to part I, II, or 
III of the act to unduly prefer or prejudice any freight forwarder, 
whether or not controlled by it. To protect the public against the 
possibility that a carrier might seek to use a controlled forwarder 
to discourage other forwarder service and then discontinue the con- 
trolled forwarder service, there was incorporated as section 410 (i) 
a provision that no forwarder controlled by a common carrier sub- 
ject to another part of the act shall abandon all or any portion of 
its service without first obtaining from the Commission a certificate 
that such abandonment is consistent with the public interest and 
the national transportation policy. A still further safeguard is to 
be found in section 411 (c), which, for the purpose of more effec- 
tive regulation, provides that any carrier control of a forwarder 
must be direct, rather than indirect.’’ (88 Cong. Rec. 4201, daily.) 


The legislative history thus indicates clearly that it was the inten- 


tion of Congress to permit common carriers to acquire freight forwarders 
and also to permit any ‘‘person’’ controlling such a common carrier to 
acquire freight forwarders. 
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The conflicting provisions of Sees. 411 (c) and (g) can be recon- 
ciled when they are applied to common carrier corporations which are 
not controlled by any other corporation or person. Such a corporation 
may, under subsection (g), have or acquire control of one or more 
freight forwarders; but under subsection (c) no director, officer, em- 
ployee, or agent of such a corporation may, in his own personal pecuniary 
interest, hold any stock whatsoever in any freight forwarder, nor own, 
lease, or control any freight forwarder, directly or indirectly. 

For example, a carrier by railroad not controlled by any other 
corporation or by any individual may, under subsection (g), continue its 
control of a freight forwarder, but under subsection (c), it is unlawful 
for its president, or other officer, director, agent, or employee, to acquire 
any stock in that forwarder, or any other forwarder. 

As applies to a situation where an officer of a common carrier con- 
trols the common carrier, subsections (c) and (g) of 411 apparently can- 
not be reconciled. 





CINCINNATI TRAFFIC CLUB PASSES RESOLUTION 
CONCERNING O’TOOLE BILL, H. R. 94. 


On February 15th at a meeting of the Cincinnati Traffic Club, 
which is composed of more than 500 representatives of shippers and 
receivers, railroads, motor and water carriers, having for one of its 
purposes the protection of the common interest of those engaged in or 
using transportation, a resolution was passed with regard to H. R. 94, the 
O’Toole Bill. 

The Resolution expresses the opinion that the proposed bill is un- 
sound and unjust and that the passage thereof is inimical to the best 
interest of the general public. 

Copies of the resolution were sent to the President of the United 
States, the members of the Senate and House Commerce, Interstate Com- 
merce and Judiciary Committees, the Senators and Representatives in 
Congress from the area represented by the Club, and to the members 
of the Interstate Commerce Commission. 
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REPORT OF THE COMMITTEE ON UNLAWFUL PRACTICE OF THE LAW OF 
THE NEW YORK STATE BAR ASSOCIATION* 


I. 


The principal activity of your Committee during the year centered 
around the presentation to the Interstate Commerce Commission of the 
point of view of the Association expressed in the Resolution adopted at 
the January, 1942, meeting and appearing at the close of last year’s 
report. Summarized, this point of view is based upon the assumption 
that ‘‘Laymen are not properly qualified adequately to protect the legal 
rights of such parties (as appear before quasi-judicial bodies) and to 
make such records as should be available on review.’’ Hence it was re- 
solved 


‘‘That all quasi-judicial tribunals be urged to limit appearances be- 
fore them by laymen and subject them to such ethical restraints 
and obligations as are imposed upon members of the Bar’’; 


and it was further resolved 


‘“That laymen should not be permitted to hold themselves as quali- 
fied to give legal advice or to professionally appear for others.’’ 


Meanwhile the Association resolved not to approve of any attempt 


‘‘by general legislation to deal with the problem of practicing law 

before such quasi-judicial tribunals, commissions, boards, or bureaus 

of government except to protect the rights of litigants to be repre- 
sented by lawyers if, and when they so choose.’’ 

During the year, the Honorable Robert M. Benjamin, special com- 
missioner appointed by Governor Herbert H. Lehman to study this 
whole problem of practice before administrative boards and tribunals, 
made his report. In that report, which dealt exhaustively with the sub- 
ject of ‘‘Administrative Adjudication in the State of New York,”’ 
Commissioner Benjamin discusses very thoroughly the procedure before 
administrative bodies and deals especially, at page 115, et seq., with the 
matter of representation at such hearings. 

In the course of this discussion he says (covering ground we covered 
in our last annual report) : 


‘*The public policy which restricts the practice of law to members 
of the bar, subject to tests of character and capacity before they 
are admitted to practice, and subject to canons of professional ethics 
and disciplinary controls in their professional activity, is entitled 
to weight in the related field of practice before administrative agen- 
cies, even where such practice is not technically the practice of law. 
The question is how far the parties to an administratve proceeding 
should be restricted in their free choice of representatives, for their 
own protection against improper or inadequate representation, and 
for the protection of the agencies themselves against the incompe- 
tent or improper presentation of matters before them. The answers 





* Presented at the 66th Annual Meeting of the N. Y. State Bar Association, 
January 22-23, 1943. 
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iF will vary in different fields. In some fields the answer will be to 
prohibit lay practice altogether ; in others, to permit lay practice in 
certain types of proceeding but not in all, or by certain kinds of 
d laymen but not by all ; in still others, to permit lay practice without 
* such specific limitations. 
at ‘*Where lay practice is permitted, it will generally be desirable to 
's impose requirements of character and capacity for admission to 
= practice, and to provide for disbarment and other disciplinary con- 
al trols over those who are admitted. I recognize that such control by 
to the agency may have the effect of impairing the independence of the 
e. lay representative (as I have said before that it might have if ap- 


plied to lawyers) ; but this is an inherent difficulty of lay represen- 
tation which in my judgment is generally unavoidable if lay _re- 
ts presentatives are to be kept to the standards of conduct and 
competence which public policy requires. 
‘‘The problem of lay practice is one that must be given continuing 
study by each agency in which the problem exists. It it too complex 


li- to be solved summarily; and the most useful solution, where lay 
practice is to be permitted at all, will normally require the adoption 
pt of rules governing such ‘practice and the revision of those rules in 

_ the light of experience.’ 

us Commissioner Benjamin also says: 

“e- : ’ _ , ’ 
‘‘The point at which practice before administrative agencies be- 
comes ‘the practice of law,’ and is thus prohibited to laymen (Penal 

‘g Law, Article 24), cannot be clearly ascertained from the decided 


_ eases (see e. g., Bennett v. Goldsmith, 280 N. Y. 529; Matter of New 
York County Lawyers Association v. Dawkins, 262 App. Div. 56.) 





b- Definition must be left to further decisions by the courts. It is 
, clear enough that to some extent such practice by laymen is not un- 
| lawful, even in the absence of statutory authorization; and in some 
he instances specific statutory provision for lay practice has been made 
(e. g., Workmen’s Compensation Law, Section 24-a, Section 50, 
a subd. 3-b). The question how far it is desirable to permit such prac- 
tice involves complex considerations of policy. So does the question 
TS how far lay practice should be controlled where it is permitted.’’ 
id Discussing particularly the matter of representation by lawyers or 
ed laymen, Commissioner Benjamin says: 
ol ‘‘The right to be represented by counsel is, I believe legally assured 
~ where the right to a quasi-judicial hearing is accorded by statute 
- or required by due process. In any event, it is a right when in my 


judgment should, as a matter of policy, be accorded wherever the 

nd hearing is one which will eventuate in forma] administrative action 

(even though the hearing is not prescribed by statute or required 
by due process) ; and that is now the practice. 

on ‘‘The right to be represented at a hearing does not, however, neces- 

sarily include a right of the party to select any representative, ‘law- 

yer or layman, whom he may choose. It is generally recognized 
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that an administrative agency has power, in the absence of specific 
statutory authorization, to restrict practice before it, whether by 
lawyers or by laymen, tc such as may qualify, in character, training, 
knowledge and capacity for practice in its particular field. This 
power may be exercised by control over original admission to prac- 
tice, or by preclusion from further practice (whether or not original 
admission has been subjected to control). There is power also to 
prohibit practice by others than lawyers, unless lay representation 
is specifically provided for by statute.’’ 


Following the lines of policy laid down by the Association at its 
January, 1942, meeting, the Interstate Commerce Commission having 
proposed a revision of the Rules of Practice, your Committee offered an 
amendment to the proposed Rules of Practice to add an additional sen- 
tence to Subdivision (C) of Rule 8, as follows: 


‘* Admission of a person not an attorney at law to practice before 
the Commission shall not authorize him to practice as an attorney 
at law or to hold himself out as qualified so to practice.’’ 


In the practice before the Interstate Commerce Commission there 
are two classes of practitioners now known as Class A and Class B. The 
Class B practitioners are laymen and the Class A practitioners are law- 
yers. In the proposed Rules of the Commission, Rule 4, subdivision (e), 
‘*practitioner’’ is defined to mean ‘‘* * * a person authorized to appear 
before the Commission in a representative capacity for any party to a 
proceeding.”’ 

Proposed Rule 8 made no distinction in practitioners as between 
attorneys-at-law and persons not attorneys, except that, in the case of 
persons not attorneys, each applicant must 


‘*satisfy the Commission that he is possessed of the necessary legal 
and technical qualifications to enable him to render valuable service 
before the Commission and that he is otherwise competent to advise 
and assist in the presentation of matters before the Commission.’’ 


Class A and Class B practitioners are required to conform to the 
Code of Ethics of the Association of Practitioners before the Interstate 
Commerce Commission. The By-Laws (Article IX) of that Association 
provide as follows: 


‘*No member of the Association not admitted to the Bar shall use 
the title ‘attorney’ or ‘counsel’ but should use the title ‘traffic man- 
ager’, ‘practitioner before the I. C. C.’, ‘registered practitioner’, or 
other appropriate title or designation.’’ 


The Rules of Practice of the United States Patent Office expressly 
provide 


‘** * * Registration under the provision of this rule shall not be 
construed as authorizing persons not members of the bar to practice 
law.’’ 
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Furthermore, subdivision (i) of the same rule provides: 


**No registered agent shall in advertising matter or in papers filed 
in the Patent Office, represent himself to be an attorney, solicitor 
or lawyer.’’ 


With the same end in view, the Treasury Department, which per- 
mits laymen to be registered as practitioners (Treasury Department 
Circular 230, Sec. 2-f), makes it clear that laymen are not to be on a 
parity with lawyers. 

In our opinion, the title ‘‘registered practitioner’’ is misleading to 
the public, and the Interstate Commerce Commission could not under- 
take, by its action, to convert a layman into a lawyer. 

At the hearing on the Rules before the I. C. C., we took the position 
that, while we did not desire to prevent the appearance of laymen before 
the Commission, we felt that no layman was qualified to express opinions 
on the law; that he had not received the educational qualifications to 
appear before the Interstate Commerce Commission and represent him- 
self as a lawyer, or to hold himself out as qualifying as a lawyer in his 
own home town to practice law of any kind. 

Opposition before the Interstate Commerce Commission was made on 
behalf of the organization of Interstate Commerce Practitioners, the 
principal statement being made by Mr. Elmer A. Smith, supported by 
Mr. Charles E. Bell and Mr. Charles R. Seal. The full discussion ap- 
pears in the I. C. C. Practitioners’ Journal for June, 1942, Vol. TX, 
No. 9. 

To the argument made by your Chairman that the lay practitioner 
had not received the educational qualifications to justify appearances 
before the Interstate Commerce Commission and representation as a 
lawyer, Acting Chairman Aitchison said: 


‘*He does not represent himself as a lawyer; he represents himself 
as entitled to practice before the Commission.’’ 


Chairman Aitchison seemed to be of the opinion that the Interstate 
Commerce Commission had authority. by so permitting a layman to prac- 
tice before it, to permit such a lay practitioner to represent throughout 
the States of the Union that he is qualified ‘‘to advise with respect to 
the law of practice before this Commission. ’’ 

To this position your Chairman made protest and said that 


‘*it certainly is not within the power of this Commission to deter- 
mine who shall be lawyers and who shall be laymen, or to change 
a layman into a lawyer”’ 


and on behalf of the bar of the country, your Chairman registered pro- 
test to the interpretation made by Acting Chairman Aitchison, saying: 


‘‘The public policy of the country, throughout the States, is to de- 
termine in each State on the basis of examination who are those who 
are qualified to give legal advice.’’ 

(Italics supplied. ) 
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Notwithstanding the attitude of Chairman Aitchison, Mr. Elmer A. 
Smith, who appeared for the Executive Committee of the I. C. C. Prae- 
titioners, in a colloquy with the Chairman of your Committee, made the 
following significant statements :— 

He proposed the case of a traffic manager who in a given situation 
examines the rate comparisons and other factual data and concludes that 
there may be some ground for assailing the rate as unreasonable. He 
asked the Chairman of your Committee whether, in a case like that, the 
injured party ‘‘ought to be required to have a lawyer’’; to which your 
Chairman answered ‘‘No.’’ 

Your Chairman, in response, asked Mr. Smith whether, in express- 
ing the opinion that the Interstate Commerce Act had been violated, 


**Would you have him say that as a lawyer or as a layman?’’ 


Mr. Smith: ‘‘Oh, I would have him say that as a layman.’’ 

Mr. Cohen: ‘‘ You understand he would not represent himself as a 
lawyer when he is giving that advice.’’ 

Mr. Smith: ‘‘Of course, Mr. Cohen.’’ 

(Italics supplied. ) 


Furthermore, later in the argument, Mr. Smith said: 


“*My point is, of course, that no layman ought to do anything that 
would lead anyone to believe he is a lawyer.’’ 
(Italics supplied.‘ 


One of the leading lay practitioners before. the Commission, Mr. 
Charles E. Bell, made the following statement, supporting Mr. Smith: 


‘*None of the Class B men with whom I have discussed the subject 
wants to sail under false colors and we are not trying to sail under 
false colors, and we certainly do not condone the action of any Class 
B practitioner or any other man who holds himself out as an at- 
torney-at-law when he is not or who advertises himself as a attorney- 
at-law when he is not.”’ 


The Commission declined to accept the amendment proposed by 
your Committee, although it was endorsed and supported by the Com- 
mittee on Unauthorized Practice of the Law of the American Bar Asso- 
ciation. 

It would seem to the Committee now that, if throughout the country 
any cases arise where lay practitioners hold themselves out in any form 
as lawyers or as qualified to gwe advice on the law, proceedings could 
be brought on the basis of unethical practice before the Committee on 
Ethies of the Association of Practitioners before the Interstate Com- 
merce Commission; or, in the alternative, in the event of evidence of 
such practice by a lay practitioner, the case could be prosecuted as one 
of unlawful practice of the law. The decision in DePass v. B. Harris 
Wool Co. (144 S. W. [2d] 146 Supreme Court of Missouri 1940) is clear- 
ly distinguishable and we are of opinion that the State courts are not 
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likely, in the light of this record before the I. C. C., to hold that because 
a layman is permitted to appear before the Interstate Commerce Com- 
mission he is qualified to hold himself out as a lawyer, even in this limit- 
ed field, in his own State. 


II. 


The only other matter which your Committee deems of sufficient 
importance to present to the Association at this time is the Opinion 
rendered by Mr. Justice Benjamin F. Schreiber, Supreme Court, Special 
Term, on the 13th day of July, 1942, in the Matter of New York County 
Lawyers Association (Lawrence A. Epter), reported in the New York 
Law Journal for that day. Attached hereto as Appendix A is the full 
text of the Opinion. 

The Committee on Unlawful Practice of the Law deserves special 
eredit for having won this substantial victory in this field. 


New York, December, 1942. 
Respectfully submitted, 


JutiIus Henry CoHEN, Chairman, 
Tuomas H. BEARDSLEY, 
CHARLES W. Brown, 

H. DuANneE BRUCE, 

RaupeH H. Cu.ey, 
WituiaAm DEAN EMBREE, 
EDMUND J. FITZGERALD, 
Lupiow S. Fow er, 

S. Hazarp GILueEsPIE, JR., 
Nett G. HARRISON, 
Murray L. JAcoss, 
ConraD Saxe KEYEs, 
JOSEPH LAZARUS, 
TERENCE J. McMANuvs, 
EpwIn M. OrTTERBOURG, 
Henry W. Prorrirt, 
JAMES R. RoBINsoN, 
Grorce F. Rorscu, 
BARNETT ROSENFELD, 
THomaS I. SHERIDAN, 
Davin STEIN, 

JOHN CHARLES STRATON, 
CuHarues H. Strona, 
ArtTHouR H. VINETT, 
Grorck W. WANAMAKER, 
Committee. 
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APPENDIX A 
SupreME Court—SpeciaL TERM 


By Mr. Justice ScHREIBER 


Matter of New York County Lawyers Association (Lawrence A. 
Epter)—This proceeding is brought by the New York County Lawyers 
Association to have respondent adjudged in criminal contempt of court 
by reason of his unlawful practice of law, or, in the alternative, that he 
be perpetually enjoined from continuing such practice. 

Respondent, a layman allegedly engaged in real estate business and 
without a license to practice law, assumed to draw the last will and 
testament of one Maria Esposito, and to draw a deed conveying certain 
real property to said Maria Esposito and her son ‘‘as joint tenants in 
common with title to vest in its entirety to the survivor.’’ Respondent 
is said to have charged a fee for these services. His misconduct was par- 
ticularly reprehensible under all the circumstances of this case. 

Grievous injury to the public and to the legal profession invariably 
attend such acts, and the consequences are nowhere better illustrated 
than in this case. The bootleg law services have had disastrous results. 
The will has been denied probate, the validity of the conveyance is doubt- 
ful, and vicious practices have been disclosed (Matter of Esposito, Sur- 
rogate’s Court, New York County, Delehanty, S., New York Law Journ- 
al, November 21, 1941). 

In many jurisdictions it has been held that courts of first instance 
possess inherent power summarily to control all persons assuming to 
practice law, and this power is not limited merely to control of members 
of the Gar. The courts of those states have not hesitated to stamp out 
unauthorized practice of law and to protect the public against ignorance, 
inexperience and unscrupulousness by summary proceedings similar to 
that here invoked (cf. In re McCallum, 186 Wash., 312; People v. Se- 
eurities Discount Corp’n, 361 IIl., 551; In re Morse, 98 Vt. 85, 36 A. 
L. R., 527; 7 Corpus Juris Secundum, 726), although penal statutes were 
likewise violated (cf. In re Frederick Bugasch, Inc., 12 N. J. Law, 788). 

In this state statutes were enacted in 1935 (Civil Practice Act. sees. 
1221-a, 1221-b) giving the attorney-general the right to apply to the 
court for an injunction to restrain the unauthorized practice of law (cf. 
Bennett v. Supreme Enforcement Corp’n, 250 App. Div., 265, aff’d 275 
N. Y., 502), and in 1937 the Judiciary Law was amended (sec. 88, subdiv. 
2; sec. 750, subdiv. 7) to place in this court express statutory power to 
grant the relief sought herein (cf. Matter of Dawkins, 262 App. Div.. 
56) if, indeed, such power did not already exist. 

This power is in nowise inconsistent nor in conflict with the long- 
standing penal statutes on the subject matter (Penal Law, secs. 270, 271. 
277,280, for it is an additional and summary means effectually to control 
the mischief in the public interest, and such power accords with the pub- 
lic policy of this state (ef. People ex rel. Bennett v. Laman. 277 N. Y.. 
368, 382; Matter of Pace, 70 App. Div., 818). 

The application is granted. Order signed. 
July 13, 1942. 















Rail Bonds Face The Future* 


By Oscar Laspon } 


Bearishness on securities of the nation’s railroads has become the 
accepted gospel of market analysts. Statisticians have vied with one an- 
other in prophesying disaster. Even the rise of rail earnings to an all- 
time peak has not succeeded in curbing the volume of premature financial 
obituaries. 

Prevailing appraisal of the credit of the industry is accurately re- 
flected in the Dow-Jones index of ten second grade rail bonds. The 
index now stands around 52, a figure which has been bettered in every 
year except 1940. Even during 1932 and 1938—most discouraging years 
in rail finances—top prices of second grade rail bonds exceeded those 
witnessed in 1942, when Class 1 Railways reported the highest net rail- 
way operating income in history. Table 1, which follows, outlines the 
opposite tendencies in junior rail bond prices and rail earnings since 
1937. The sharp improvement in railroad net working capital position 
is also set forth. 


TABLE | 
Dow-Jones Average of Net Railway Net Working 
Ten Second-Grade Rail Bonds Operating Income Capital ** 

Year High Low 
1929 97.06 92.04 $1,251 ,687,988 $ 407,000,000 
1932 74.70 47.72 326,298,008 1,000,000 
1937 95.76 58.54 590,203,925 183,000,000 
1938 61.01 40.77 372,873,771 178,000,000 
1939 58.06 44.24 588,829,083 627,000,000 
1940 51.11 36.55 682,133,478 584,761,168 
1941 56.75 48.44 998,255,787 799,223,402 
1942 55.79 48.21 1,552,000,000* 1,112,539,483 


* Interstate Commerce Commission estimate. 

** All figures are as of the year-end, 1942 excepted, which is as of September 30. 
1929-39 figures are approximations adjusted to reflect changes in ICC accounting 
regulations. Data for 1940, 1941, 1942 are slightly understated in comparison with 
previous years. 


Extent of Institutional Liquidation 


Most of the liquidation that has depressed rail bonds has stemmed 
from institutional sources, as issues embodying credit risks have been 
weeded out. Since 1936, about a billion dollars of obligations have been 
disposed of by commercial banks, savings banks and insurance com- 
panies. Of course, second-grade obligations have no place in bank bond 
portfolios, but supervisory authorities have exerted such pressure on 
bank management that ‘‘substandard’’ assets have been liquidated with- 
out much regard as to price—and in spite of the fact that many issues 
were selling at levels that had apparently discounted the worst possible 
developments. 





1 Associate Editor, The Bankers Magazine. Member, New York Stock Exchange. 
* Reprinted from New York Journal of Commerce, January 8, 1943. 
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With normal bond buyers converted into sellers, the demand and 
supply situation was thrown out of gear. And the investing public, the 
sole remaining purchaser, has lacked sufficient confidence in the long- 
term rail outlook to take up all of the slack. Accordingly, rail bond 
prices have been undergoing almost continuous erosion, notwithstanding 
steadily improving bond interest coverage. Available data on institu- 
tional liquidation is furnished in Table 2. 


TABLE 2 


Railroad Bond Holdings 
(000,000 omitted) 


Commerical Bank Mutual 49 Legal Reserve 
Date FDIC Members Savings Banks Life Insurance Cos. 
6/30/36 $1,073,787 
12/31/36 $1,232,832 $2,846,646 
6/30/42 810,449 567,000* 
12/31/42 2,789,000 ** 


_* Estimate assuming rate of liquidation equivalent to that reported in 1940-1941, 
which was the smallest during the preceding five years. 


** Estimated by Association of Life Insurance Presidents. Fire, marine, auto, 


casualty and surety companies have disposed of an additional $100,000,000 of rail 
bonds in the period under review. 


Pessimism about the nation’s railroads is based on an almost com- 
plete skepticism of the future earning power of the industry. Most 
prominent are the fears that the current expansion in earnings will 
shortly face a drastic reversal, that a post-war collapse of traffic is in- 
evitable, and that the combination of reduced traffic volume and in- 
creasing competition—notably truck and air—will undermine the posi- 


tion of the carriers to such an extent that widespread bankruptcies and 
debt readjustments will recur. 


Traffic Prospects 


At this point, it is therefore appropriate to inquire into the traffic 
picture from here on. Obviously, immediate traffic prospects are directly 
tied up with the length of the war. But even the most optimistic mili- 
tary forecasts do not forsee termination of the conflict, on the European 
continent alone, before 1944. Thus the war economy, and accompanying 
large-scale transportation requirements are likely to be with us for an- 
other year or two. 

While end of the war will witness.some dislocation in industry. 
shortages built up during the conflict should subsequently assure a peri- 
od of intense industrial activity. Europe’s rehabilitation will precipi- 
tate a tremendous export flow of manufactured goods and agricultural 
products. Couple this with a heavy domestic demand for durable con- 
sumer goods and it is difficult to visualize an unsatisfactory level of rail 
traffic. Note should also be made of the fact that war production re- 
quires more man-hours per ton product than consumer durable goods. 
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A hopeful version of post-war traffic prospects is contained in the 
National Resources Planning Board survey, Transportation and National 
Policy, which observes: ‘‘Looking beyond the present war, it seems 
clear that transportation policy must be based upon the assumption that 
general economic policy will be directed toward the maintenance of pro- 
duction and national income at levels substantially assuring full em- 
ployment. We must expect the national income to range upward from 
$100-$120 billions per year .... In an American economy enjoying a 
national income of $120 billions or more, vastly greater transport ca- 
pacity will be necessary.’’ 

The foregoing interpretations of traffic prospects should not be con- 
strued as reason for Pollyannish expectations of a continuous period of 
golden prosperity for the rails. But they must be considered in con- 
nection with the gloomy indictments that have been leveled at the in- 
dustry, and the unqualified generalizations of despair that are so preva- 
lent. In this connection, it is fitting to recall the cries of ‘‘obsolescence’’ 
that were hurled at the industry as recently as 1940. It has taken World 
War II to emphasize the vital importance of a healthy railway transpor- 
tation system in our economic structure, and it is not likely that gov- 
ernmental authorities will be allowed to forget this in shaping regulatory 
policy. 

With regard to future air transport competition, fears for the rails 
have doubtlessly been exaggerated. True, the airlines will report great 
strides in boosting long-haul passenger traffic and in carrying mail and 
express traffic. But remarkable development along these lines may be 
attained without seriously cutting into rail freight revenues. 

Air transportation costs per ton-mile now average from 35 to 40 
cents. With traffic expanded a hundred times, and through use of new- 
ly designed equipment, it is anticipated that air freight costs can be cut 
to 10 cents per ton-mile. Contrast this performance with the average 
rail ton-mile rate of less than 1 cent. A thousand-fold expansion of air 
freight traffic, it may also be observed, could not possibly divert more 
than 1 per cent of the freight volume of Class 1 Railways. 

A word about post-war truck competition. Truck competition 
probably reached its peak before the nation started its armament effort. 
And contrary to popular impression, the war has not yet accounted for 
any major diversion of motor freight traffic to the rails. Railroads nor- 
mally carry about 62 per cent of all freight traffic, while approximately 
9 per cent is moved by truck. Even if the rubber shortage results in a 
reversion of one-third of truck traffic volume, this would boost the rail 
proportion to only 65 per cent. By the same token, a return to normal 
trucking operations would not find much more than this 3 per cent 
shifted back. 

Diversion of coastal and intercoastal shipping to the rails, however, 
will continue for the duration. Subsequently, however, ship lines may 
be expected to recapture this traffic. 
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Improving Rail Efficiency 


Increasing efficiency of the railroads continues to be an outstanding 
characteristic. While other modes of transportation have reported 
startling progress, the nation’s railways have also been successful in 
improving operating efficiency and economy. This has tended to coun- 
terbalance, in some measure, the continually rising level of wage rates 
and taxes. Table 3 illustrates this improvement in performance. 


TABLE 3 
Gross ton-miles Average freight Net tons Gross ton-miles 
per freight train speed _ per | per 
Year train mile per hour freight train ton of fuel 
1922 16,188 11.1 676 12,273 
1929 24,539 13.2 804 16,007 
194] 34,684 16.5 915 18,091 


New locomotives, for example, are directly calculable for savings 
from 10 per cent to over 20 per cent per annum on the investment. These 
savings result from greater possible utilization of the modern steam 
locomotive, the greatly reduced maintenance costs made possible by new 
developments in design, reduced fuel consumption, and increased han- 
dling capacity at high speeds. Commendable progress, involving large- 
scale savings, has also been made in maintenance of way work. 


Rate and Wage Problems 


Presently confronting the rails is the petition of the OPA for a revo- 
cation of the rate increases granted by the ICC in early 1942. Also 
pending is the demand of rail labor for wage increases. If the Commis- 
sion’s 1941 fiscal year report is a criterion, fair treatment for the car- 
riers in connection with the rate petition would appear to be assured. As 
the Commission then expressed itself: ‘‘If we are caught in a vortex 
of rising wages and prices, to say nothing of taxes, railroad expenses 
may outstrip revenues, unless they are augmented by corresponding 
rate increases.’’ 

Possibility of ICC refusal to grant any rate reductions is also 
seen in the recent Commission decision ordering Texas intra-state rates 
and fares to be raised to the level of interstate rates. A unanimous Com- 
mission decision favorable to the rails was achieved in the face of opposi- 
tion by the OPA, the Department of Agriculture and private interests. 
In its opinion, the Commission noted that it was ‘‘not unmindful of the 
evil effects of inflation and the inflationary tendencies of general in- 
creases in rates’’ but stated that these considerations were ‘‘carefully 
weighed’’ in the rate increases granted last spring. 

For the immediate future, however, moderate adjustments of rates 
and wages are not of tremendous significance. As a practical matter, any 
loss in revenues and increase in costs will affect gross revenues and total 
operating expenses more than they will affect net income. In the first 
place, 1943 gross revenues are expected to outrun 1942 receipts by 5 to 
15 per cent. Secondly, many carriers will experience a ceiling in earn- 
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ings because most of them will be subject to excess profits taxation. Loss 
carryovers, generally speaking, will be exhausted this year. 

When this modern Armageddon is over, the carriers will face the 
future in much sounder financial condition. Working capital position, 
as is evident from Table 1, may be expected to show continued improve- 
ment. Also, there is every indication that fixed charges and debt struc- 
tures will be reduced through acquisition of company obligations. 

Open market retirement of bonds has been stimulated by the new 
revenue act, which permits carriers to acquire their own bonds below 
par without incurring taxable profits. Further impetus in this direc- 
tion will result from the ICC’s recent communication to the railroads, 
inquiring as to the disposition of earnings. To date, most aggressive 
debt reducer among the border-line carriers has been the Missouri-Kan- 
sas-Texas, which has purchased over $6,000,000 of its obligations in the 
space of a few months at a cost of about 35 cents on the dollar. 

This policy of debt reduction, as it gains momentum, may be ex- 
pected to have a beneficial market effect on discount rail bonds. Needless 
to state, present institutional attitude toward rail bonds is really a 
blessing in disguise—since it provides a substantial supply of bonds 
at depressed prices, and thus facilitates such a program. Rail manage- 
ment is keenly aware of its present opportunities, as the recent B & O 
request for tenders of its obligations indicates. 

Considering the emphasis placed by market observers on the attrac- 
tiveness of defaulted rail obligations, it is worth while noting that some 
strong mortgage issues of border-line carriers are similarly attractive. 
Yields obtainable on first mortgage obligations of high traffic density 
considerably understate intrinsic values. Mary issues appear to enjoy 
lien positions strong enough to assure them of preferred treatment even 
under reorganization capitalizations based on the 1933-38 depression 
period earnings. If the shrewd investor were satisfied to consider 214 
per cent on his investment as the interest return, and amortize the prin- 
cipal with remaining income over a period of three to five years, his 
investment will have been written down low enough to practically pre- 
elude possibility of loss under any conceivable circumstances. 





RAILWAY FREIGHT AND PASSENGER TRAFFIC HANDLED 
ON HIGHWAYS 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has released its Statement No. Q-225 showing Railway Freight and 
Passenger Traffic handled on the highways for the third quarter of 1942. 

There were 61,571 revenue tons carried in vehicles of reporting 
carriers, 822.521 revenue tons carried in vehicles of others, making a 
total of 884,092 revenue tons carried for the period. Passengers car- 
ried in vehicles of the reporting carriers total 400,545, and passengers 
carried in vehicles of others totaled 995,570, making a total of 1,396,115 
railway passengers carried on the highways. 












































Adventures in Discovery — II 


By ArtHuR VAN METER, 
Assistant General Solicitor, The Pennsylvania Railroad Company 


Reasonable Rates—First Principles Set Forth in Early 
Commission Reports 


To the uninitiated, there should seem to be no difficulty in deter- 
mining the reasonableness of any rate or system of rates. As the Inter- 
state Commerce Commission said in its Fourth Annual Report to Con- 
gress on November 29, 1890, 4 I. C. C. 325, 363: 


‘A reasonable rate is one that will make just and fair return 
to the carrier when it is charged to all who are to pay it without 
unjust discrimination against any, and when the revenue it produces 
is subject to no improper reductions. ”’ 


What the Commission overlooked in this pronouncement and what 
the average layman tends constantly to overlook is the fact that reason- 
ableness is easier to define in theory than to determine in practice. Yet, 
the Commission was not always so blind to the difficulties inherent in 
the application of its formula to the making of rates. Thus, in its First 
Annual Report to the Secretary of the Interior, Hon. Lucius Q. C. 
Lamar, 1 I. C. C. 254, 313, it said: 


‘<* * * The question of the reasonableness of rates involves so 
many considerations and is affected by so many circumstances and 
conditions which may at first blush seem foreign, that it is quite 
impossible to deal with it on purely mathematical principles, or on 
any principles whatever, without a consciousness that no conclusion 


which may be reached can by demonstration be shown to be abso- 
lutely correct. * * *.’’ 


In spite of this consciousness of futility, the first Commissioners, 
who were from the standpoint of intellect and integrity the equal of any 
of the distinguished line of administrators that followed them, were 
fully aware of the fact that standards, however imperfect, must be set 
up and they pointed out in this first report some of the factors which 
might properly be taken into consideration. Thus, at page 317, et seq., 
they discuss the effect of the length of haul, the quantity hauled and 
the possibility of return loads upon the cost of handling traffic. Further- 
more, they clearly recognized the fact that the cost of moving trains was 
not uniform on all roads, but that it varied to some extent in proportion 
to the severity of the grades, the relative cost of fuel, and other factors 
affecting operation. They then anticipated a question which has been 
to the forefront in the minds of the Commissioners in recent years, 
namely : ‘‘ What effect has the rate under attack had or will the proposed 
rate have on the movement of traffic?’’ This new found solicitude. of 
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course, starts from their desire to fulfill the requirements of the man- 
date contained in Section 15a (2) of the Interstate Commerce Act, 
which became law on June 16, 1933, and which reads as follows: 


‘*In the exercise of its power to prescribe just and reasonable 
rates the Commission shall give due consideration, among other 
factors, to the effect of rates on the movement of traffic by the carrier 
or carriers for which the rates are prescribed; to the need, in the 
public interest, of adequate and efficient railway transportation 
service at the lowest cost consistent with the furnishing of such 
service; and to the need of revenues sufficient to enable the car- 
riers, under honest, economical, and efficient management to provide 
such service.’’ 


Congress may have assumed that this provision introduced in the 
law something which had not before existed. In practical effect, the 
assumption may have been correct, but if we turn back the pages of 
history we will discover that Chairman Cooley and his associate Com- 
missioners voiced some forty-six years ago the identical principle. Thus, 
at page 313 of Volume 1, heretofore cited, we may read: 


“‘The public interest is best served when the rates are so ap- 
portioned as to encourage the largest practicable exchange of prod- 


ucts between different sections of our country and with foreign 
countries; * * *,’’ 


This was repeated with more emphasis in Alleged Excessive Freight 
Rates and Charges on Food Products, 4 I. C. C. 48, 74, thus: 


‘*We think no better rule applicable to the matter under inves- 
tigation than that applied by railroads themselves, in accordance 
with which rates are so adjusted as to secure the largest inter- 
change of commodities.’’ 


Again, in Colorado Fuel & Iron Co. v. Southern Pacific Co., et al., 
6 I. C. R. 488, 515, decided November 25, 1895, the Commission ob- 
served : 


‘‘* * * Whatever may be the merits of this defense, it would 
seem that better cause exists for lower rates where, under higher 
ones, the traffic is subjected to such disadvantage or prejudice that it 
will not move at all. * * * It is to the interest of the carriers as 
well as the public, that their rates be low enough, if not below a 
remunerative point, to permit the general movement and distribu- 
tion of these commodities in general demand in large quantities for 
construction, building, manufacturing, and other purposes.’’ 


Practitioners before the Commission, Commission Examiners and 
members of the Commission itself are prone to support their respective 
viewpoints by comparing the levels of various types of rates and by 
computing the revenue per ton per mile produced by those rates. Yet, 
I venture to say that few, if any, of them are better prepared to assess 
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the merits and the defects inherent in these standards than the very 
earliest administrators of the Interstate Commerce Act. Thus, in Busi- 
mess Men’s Association of Minnesota v. Chicago & N. W. Ry. Co., 2 
I. C. C. 73, 83, Commissioner Walter L. Bragg said: 


“The subject of comparing rates in one portion of the country 
with rates in another, and rates upon one line with rates upon an- 
other, operated under substantially different circumstances and con- 
ditions, has repeatedly been before us, and we have uniformly held 
that they do not constitute a fair basis of comparison. * * *.’’ 


Revenue per ton mile in the early years of the Commission had 
roughly two functions. It measured the level of one rate or group of 
rates against that of another, and it served to determine whether or not 
in establishing a system of rates on a single commodity the makers had 
observed a proper progression in establishing rates for the entire dis- 
tance. The general theory underlying these comparisons was that as 
the length of haul increased, the cost per mile for moving any com- 
modity decreased and, consequently, the revenue per ton mile should 
likewise decrease. The theory itself and the limitations to which it is 
subject have never been better expressed than in the language of Com- 
missioner Aldace F. Walker in Lincoln Board of Trade v. Burlington & 
Missouri R. R. Co., 2 1..C. C. 147, 151: 


‘‘This principle (that with the increase of distance the ratio of 
the rates shall decrease) is generally acknowledged when the rates 
are based upon distance and cost alone, and are not affected by 
other modifying conditions; and its justice arises from the obvious 
fact that the expense of transportation does not increase in pro- 
portion to the distance, many of the elements which unite to make 
up the cost of handling freight being the same whether the terminal 
points be more or less widely separated; * * *. 

‘‘* * * the extent of traffic carried and the character of the 
country traversed are necessarily to be considered in applying the 
rule appealed to. * * *. 

‘‘The application of the principle in question is also frequently 
affected by the fact that the rate for the shorter distance is of itself 
a low one: often too low to be treated as a fair criterion for points 
beyond. It sometimes happens that a road having a long mileage to 
a given point is there met by a much shorter line which makes a 
rate just and reasonable on its part, but not fairly remunerative if 
the distance of the longer line is alone to be considered. In such a 
ease the longer line * * * must give a rate no greater than that 
fixed by its competitor to the given point * * * but when the given 
point is passed it may fairly increase its charges with some con- 
sideration of the absolute distance by its own line from the origi- 
nating point, and in a ratio more rapid than the proportionate 
charges would have otherwise shown, had it been able to grade its 
own rates continuously throughout its line. * * *”’ 
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In Business Men’s Association of Minnesota v. Chicago, St. P., 
Minneapolis & O. Ry. Co., 2 I. C. C. 52, 69, Commissioner Bragg was 
even more specific. He observed: 


‘‘The rule that the rate per ton per mile must be less for the 
greater distance is one of the tests by which the rates can be care- 
fully scanned in themselves. It is, however, like looking at them 
with a microscope. It ignores all other tests except that which it 
alone furnishes. It ignores all surrounding circumstances and con- 
ditions and every factor of every kind and description that enters 
into the making of the rate, no matter how compulsory or imperious 
that factor may be. * * *.’’ 


Apparently he did not care very much for the principle which he 
was expounding, and was not having any, thank you! However, he had 
oceasion in a slightly later case, Business Men’s Association of Minnesota 
v. Chicago & N. W. Ry. Co., supra, to modify his previous conclusion. 
Thus, at page 83, he admits that ‘‘* * * we have held, as we have found, 
that while this is one of the incidents or elements, and, indeed, may be 
said to be a rule in the case of joint rates on long hauls or through rates 
on long hauls, unless modified by exceptional conditions of transporta- 
tion, yet that it cannot, as a rule, be considered as a test in railroad 
operations in the case of local rates.’’ 

Having thus, in these decisions, impaired to a considerable extent 
the usefulness of this measuring stick, the Commission, through Com- 
missioner William R. Morrison, proceeds in New Orleans Cotton Ezx- 
change v. Cincinnati, N. O. & Texas P. Ry. Co., et al., 2 1. C. C. 375, to 
rehabilitate it for use in certain connections. Thus, at page 385, we 
find the following language: 


‘*Tt is as nearly settled as anything relating to railroad charges 
ean be, that under like conditions freight can be profitably carried 
long distances at rates proportionately lower than short distances. 
The movement of freight short distances is necessarily by local 
trains with frequent stops, and is much more expensive than move- 
ment by through trains over long lines. There are some items of 
cost such as loading and unloading, which are common to long and 
short hauls, and which make a considerable item in the cost of 
carrying short distances, but become very slight when apportioned 
on business over long lines.’’ 


Evidently, however, this differentiation between the standards which 
were to govern the determination of the reasonableness of the long as 
contrasted with short haul rates did not satisfy them, for we find them, 
in an undated report, in L. Lippman & Co. v. The Illinois Central R. R. 
Co., 2 I. C. C. 584, 585, again reverting to the subject. The Commission 
states : 


‘*Tt is well known also, that many influences affect the making 
of a through rate that may not bear at all, or if at all in less de- 
gree, upon the local rates. This is especially the case when there 
are competitive lines reaching points for which the through rate 
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is made or through which the transportation is to be had. Such 
competition may in some cases force the making of a through rate 
which will barely pay the cost of moving the freight. 

‘*A railroad company is under special obligation to give reason- 
able rates for its local business. If it does that it will not be illegal 
for it to accept business from other carriers on through rates which, 
when divided between them, will give to any one of them less for 
its division than its own local rates.’’ 


Another decision of considerable interest in this connection is Board 
of Trade of Troy, Ala. v. Alabama Midland Ry. Co., et al., 6 I. C. R. 1, 
23, decided August 15, 1893, in which the following language appears: 


‘‘* * * The cost of the services in railway transportation is the 
expense, of the two terminals and the intermediate haul. The ter- 
minal expenses remain the same without reference to the length of 
the haul. A local rate covers the expenses of both terminals, but 
a division of a through rate allotted to either of the terminal 
carriers of the through line can only embrace the expense of one ter- 
minal, and because of this difference in expense, among other rea- 
sons, local rates are made as a general rule much higher in propor- 
tion to the length of haul than through rates or any division thereof. 
A local rate, which presumably is adopted as covering both the ini- 
tial and final expenses of the haul, is prima facie excessive as part 
of a through rate over a through line composed of two or more 
carriers. * * *,’’ 


From this principle, it was only a short and logical step to the 
theory that a carrier might publish a proportional rate, to be used only 
in connection with assessment of a joint rate with another carrier lower 
than its own local rate for the same distance, and the Commission has 
always recognized that the maintenance of such a low proportional fur- 
nishes no evidence of the unreasonableness of the higher local rate. 

From numerous other decisions of the Commission, it is evident 
that shippers and carriers came to rely upon a comparison of ton-mile 
revenues to establish the reasonableness or unreasonableness of rates 
under attack to the exclusion of all other yardsticks, and it is clearly 
apparent that the Commission itself recognized the flaws inherent in 
this procedure and sought to keep its use within legitimate channels. 
Thus, in Gustin v. Atchison, T. & 8S. F. R. R. Co., et al., 8 I. C. R. 277, 
288, the Commission said: 


‘*# * * The rate-per-ton-per-mile rule brings rates down to the 
narrowest point of scrutiny, and for that purpose is valuable; but 
it excludes consideration of other circumstances and conditions 
which enter into the making of rates, no matter how compulsory 
or imperious they may be, and it cannot, therefore, be accepted as 
controlling in determining the reasonableness of rates.’’ 


In National Wholesale Lumbers Dealers’ Asso. v. N. & W. Ry. Co., 
et al., 9 I. C. R. 87, 112, they pointed out another defect in this method 
of comparison : 




















FEBRUARY, 1943 451 





‘‘* * * A comparison of the rate per ton per mile of one road 
with that of another is of little value unless based upon the actual 
tonnage carried of a particular kind of freight. * * *.’’ 


Younger and newer practitioners before the Commission are, of 
course, greatly interested in recent decisions of that body relating to 
rail rates published to meet truck competition, and vice versa. Prob- 
ably most of them believe that, in defining the rights of competing forms 
of common carrier under the present law, that tribunal is creating a 
body of new and novel precedent. Until the Commission was given 
jurisdiction over the making and publication of truck rates, obviously 
it could not effectively control or regulate the competition between truck 
and rail lines, except to the extent that it might exercise veto power 
over the rate making of the rail lines. The same might also be said 
respecting the competition between rail and water lines. Nevertheless, 
study of Commission reports discloses that in earlier days when its 
powers were far more limited and circumscribed than now, the Com- 
mission exhibited far less restraint in attacking such knotty problems 
than it was wont to observe later on. 

Thus, in New Orleans Cotton Exchange v. Illinois Central R. Co., 
et al., 3 I. C. C. 534, decided April 11, 1890, the Commission held that 
rail carriers should be permitted to make rates in competition with water 
lines and were not to be compelled to go out of business, leaving the 
traffic to the water carriers. This ruling was so broad, however, that 
the Commission later was compelled to back down to some extent, for, 
in the next month, May 22, 1890, in Lehmann, Higginson & Co. v. 
Southern Pacific Co., et al., 4 I. C. C. 1, 23, the Commission said : 


‘<The conditions that have been laid down with regard to water 
competition as a justification for lower rates for a longer distance 
are that it must be actual, and of controlling force, and must relate 
to traffic important in amount.”’ 


To this, at page 26, it added the following significant statement : 


‘‘Tt has already been indicated that there is a limit to the re- 
duction in rates a rail carrier may properly make in competition 
with a water carrier. A carrier by rail has no better transportation 
rights than a water carrier. Both are lawful and necessary instru- 
mentalities of commerce. * * * Rail rates that sacrifice all benefits 
to the carrier from the business in order to divert it from competi- 
tors by water, are destructive and illegitimate competition.”’ 


This same principle was reasserted and further refined in Brewer 
& Hanleiter v. Louisville &@ N. R. Co., 7 1. C. R. 224, decided June 29, 
1897, by Commissioner Charles A. Prouty. At page 236, he states: 


‘‘The mere existence of a water-way which might afford an 
avenue for such transportation is not enough. There must be actual 
competition by water and this competition must dictate the rate. 
A railroad rate so low as to drive water transportation out of 
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existence cannot be justified by showing the possibility of water 
competition. The law as interpreted by this Commission permits 
railroads to meet, not to extinguish, such competition.”’ 


Substitute the words ‘‘truck carrier’’ and ‘‘truck competition’’ for 
‘‘water carrier’’ and ‘‘water competition’’ and these decisions might 
appropriately have been voiced by any one of the Commissioners now 
in office. 

From its very inception, the Commission has recognized that the 
volume of traffic has a direct bearing upon the cost of the transporta- 
tion service and that cost is an important, though perhaps not an entirely 
controlling element in determining the reasonableness of rates. The 
volume of traffic must influence costs in numerous ways, chief among 
which might be mentioned the prevailing direction of traffic, the space 
required in proportion to weight, and the space required in proportion 
to value. 

In James & Abbott, v. East Tennessee. Va. & Ga. Ry. Co., et al., 3 
I. C. C. 225, 236, decided September 25, 1889, Commissioner Morrison, 
who delivered the opinion of the Commission, said that: 


‘“When the preponderance of freight is so largely in one direc- 
tion that the supply of empty cars exceeds the demand for return 
loads at full rates, it is not unlawful to encourage business by 
affording transportation on less profitable terms.’’ 


In Duncan v. Atchison, T. & 8. F. Co., 4 I. C. R. 385, 392, Commis- 
sioner Clements voiced the same idea but without the same qualification. 
He said: 


«<* * * the fact that a rate over a road or line in one direction 
is materially higher than the rate on the same class of traffic over 
the same road or line and between the same points in the opposite 
direction does not, as in case of hauls over the same line in the 
same direction, establish prima facie the unreasonableness of the 
higher rate.’’ 


Finally, in F. Schumacher Milling Co. v. Chicago, I. R. & P. R. Co., 
6 I. C. R. 61, 70, decided October 20, 1893, Commissioner James W. 
McDill said: 


‘‘That a large movement of return empty cars may rightfully, 
under certain circumstances, justify a lower rate is undoubtedly 
true. When articles of traffic do not move on account of a rate 
which constitutes too great a burden and the carrier is moving 
empty cars in the direction in which such articles would naturally 
move, at a lower rate, the carrier may be justified in carrying at a 
rate sufficient to bring about their movement, even at a rate barely 
remunerative. But no extra or additional charge in consequence 
can justly be put on other articles carried.’’ 


In James & Abbott v. The East Tennessee, Va. & Ga. Ry. Co., et al., 
supra, at page 236, the Commission, in addition to recognizing the pro- 
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priety of lower rates on the same commodity in one direction than in 
the other over the same line, also held that 


‘The space required is rightly taken into account in the ad- 
justment of freight charges—when the bulk is so considerable in 
comparison with weight as to occupy space which if taken up by 
heavier freight would yield larger receipts.’’ 


Likewise, in Thurber, et al. v. New York Central & H. R. R. Co., 
et al., 3 I. C. C. 473, 505, decided March 14, 1890, Commissioner Schoon- 
maker observed that 


‘‘The cost of service, while recognized as an important element 
in classification and rates, is not alone controlling. On that basis 
some articles, on account of relation of commercial value to cost of 
service, though furnishing a large volume of traffic, would not be 
carried at all, and others of high commercial value would have a 
very low rate without increasing tonnage.’’ 


On the basis of the decisions just cited, carriers might have, and 
probably would have reached the conclusion that, on certain traffic, they 
would be permitted to fix rates which might actually be below their 
out-of-pocket cost for moving the traffic, offsetting this loss by increasing 
rates on other traffic which could better submit to the exaction. In the 
light of some of the other earlier decisions of the Commission, however, 
there was not room for the growth of this erroneous assumption. Thus, in 
Re Southern Ry. & Steamship Asso., 1 I. C. R. 278, 283, decided June 
15, 1887, Commissioner Cooley observed : 


‘There is a plain limit to the application of the principal (sic) 
that property is to be carried at rates it will bear; and the limit 
is reached when the rates charged are so low that further reduction 
would necessitate an increase of the charges upon other traffic in 
order to make up to the carrier such loss as the reduction causes.’’ 


Again, in Lehmann, Higginson & Co. v. Southern Pacific Co., et al., 
supra, at page 21, Commissioner Schoonmaker noted that— 


‘*A consideration of great if not controlling importance in con- 
nection with this question [i.e., reasonableness] is whether the 
transportation * * * at the low rates charged is legitimate compe- 
tition. * * * If the transportation can only be carried on at a loss 
to the carrier, and without profit to the dealers, it is clearly un- 
natural and forced competition, and the lower rates made for the 
purpose could not be justified. * * * A fundamental rule of equity, 
as well as of the statute, is that all business done by a carrier must 
yield some profit, so that other business is not made to bear a burden 
that does not belong to it. In re L. & N. R. R. Co., 11. C. C. Rep. 
70.’” 


Having arrived at this point, the reader might assume either that 
the Commission in its formative period had never directly considered 
the total volume of movement of a single commodity in determining 
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the reasonable level of rates on that commodity, or that the writer had 
failed to give consideration to such decisions. That impression is en. 
tirely erroneous. On February 15, 1888, in Crews v. Richmond & Dan. 
ville R. R. Co., 1 I. C. R. 703, 710, Commissioner Cooley said : 


‘‘Tt is a well known fact in transportation that the cost of 
carriage depends very largely upon the volume of business, * * *. 
- That carrier, therefore, can give the best rates whose business is 
the largest and most steady; * * *.’’ 


Not only did the Commission consider and pass upon the question 
of whether or not a commodity moving in carload quantities should 





have a lower rate than commodities which moved only in less-than-car- 
load lots, but as early as June 24, 1897, it had considered the question 
of whether or not shippers who offered commodities in train-load lots 
should be afforded a lower rate than those who were able to ship only in 
carload lots. In Paine Bros. & Co. v. Lehigh Valley R. Co., et al., 7 
I. C. R. 218, 222, the Commission condemned the carriers’ proposal to 
publish cargo or train-load rates on a lower basis than carload rates, and 
it set forth the principle which until recently it has strictly adhered to: 


‘‘The grain trade is well known to be conducted on profit mar- 
gins sometimes less than 1 cent per bushel, and transportation rates 
on cargo lots or train loads, lower to the extent of from 1 to 1 2/8 
cents per 100 pounds than those applied to carload shipments, * * * 
must tend very strongly to throw that business into the hands of 
the larger dealers exclusively. * * * The principle involved in such 
a distinction violates the rule of equality and tends to defeat its 
just and wholesome purpose. ”’ 


The conclusion thus reached is one to which the Commission has ad- 
hered with complete fidelity until the last three or four years, as may 
be evidenced by reference to other cases involving like situations. Thus, 
in Rickards v. Atlantic Coast Line R. R. Co., 23 I. C. C. 239, 240, the 
Conunission stated : 


‘*But the fact that certain traffic is hauled in trainload lots 
while complainant’s traffic moves in carloads cannot be made the 
basis of a difference in rates.’’ 


This decision is based in principle upon the pronouncement of the 
Commission in Providence Coal Co. v. Providence & Worcester R. R. Co., 
11. C. C. 107, decided July 23, 1887, though in that earlier decision there 
is no reference to shipments of this character. In the last case cited, the 
defendant published the same rates for application on multiple ship- 
ments as on single carloads, but it did offer to any consignee a discount 
provided he should receive at any one station a specified amount of 
freight during a certain period. The offer was based upon the theory 
that it tended to secure more speedy dispatch of the shipments, but there 
was nothing in the contract which required speedy dispatch being made, 
and the Commission held that the offer was void and that if the discount 
was made to any dealer all other dealers, regardless of the amount of 
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traffic furnished, would be entitled to it. Other cases disapproving mul- 
tiple car rates lower than the single carload rate might be referred to 
as follows : 


Planters’ Compress Co. v. C. C. C. & St. L. R. Co., 11 I. C. C. 382. 

Carstens Packing Co. v. Oregon Short Line R. R. Co., 17 I. C. C. 324. 

Anaconda Copper Mining Co. v. Chicago & Erie R. R. Co., 19 I. C. C. 
592. 

Woodward-Bennett Co. v. 8. P. L. A. & 8. L. R. R. Co., 29 I. C. C. 
664. 


If the Commission has been reluctant to permit carriers to base 
their rates on volume of traffic offered to them by single shippers, it has 
nevertheless been influenced to a considerable degree in determining the 
reasonableness of rates in an individual area or district by the amount 
of traffic available to the carriers in such district or area. One of the 
most controversial issues in what was recently known as the ‘‘Southern 
Governors’ Case’’ was whether or not the traffic density in Official Ter- 
ritory justified a lower basis of rates within the territory than was pub- 
lished in Southern Territory or from Southern to Official Territory. 
Southern shippers insisted, and they introduced exhibits purporting to 
indicate, that the density of traffic on southern railroads was no longer, 
if it ever had been, less dense than on the lines in Official Territory. On 
the other hand, certain interested parties in Official Territory introduced 
exhibits to prove that the contrary was true. 

In actual fact, there has probably never been a scientific study of 
traffic density in various parts of the United States, and the Commis- 
sion’s pronouncements relative thereto, except for a meager study made 
of statistics submitted to the Commission’s Bureau of Statistics for the 
years 1890, 1891 and 1892 have rarely had the backing of any definite 
figures. (See Freight Bureau v. Cincinnati, N. O. & T. P. R. Co., et al., 
61. C. R. 195, at pages 212-214). But it has generally appeared to 
assume that basic data were unnecessary in support of its conclusions. 
Thus, the first case in which the Commission makes a definite finding 
respecting the density of traffic in Southern Territory as contrasted 
with that in Central Freight Association and Eastern Territories is 
Central Yellow Pine Asso. v. Illinois C. R. Co., et al., 10 I. C. R. 505, 
decided February 7, 1905. In that case, at page 546, we find the fol- 
lowing language : 


‘<* * * The general rule is, the greater the tonnage of an article 
of traffic, the lower is the rate. * * * It is because of the greater 
density of traffic north of the Ohio River in Central Freight Asso- 
ciation Territory and in Eastern Territory that rates in general 
are materially lower in those territories than in Southern Territory.”’ 


Until recent years, the Commission has not seen fit to modify that 
pronouncement or to retract its stand in the slightest particular. In 
Sloss-Sheffield Steel & Iron Co. v. L. & N. R. R. Co., 35 1. C. C. 460, 467, 
decided July 22, 1915, we find this language: 
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‘‘The Commission has many times held that owing to different 
transportation conditions north and south of the Ohio River the 
southern carriers are entitled to higher ton-mile earnings than are 
the northern carriers.’’ 


Likewise, in Low Moor Iron Co. of Virginia v. C. & O. Ry. Co, 
42 I. C. C. 221, 228, decided December 5, 1916, the Commission adhered 
to its prior conclusion, stating as follows: 


**In the present case operating conditions appear more difficult 
south of the gateways, and comparisons of traffic densities and reve- 
nues of northern and southern carriers argue for divisions south of 
the gateways at least as great as suggested by the southern carriers.” 


This conclusion was apparently reached on the basis of a table set forth 
on page 226 of the report in which the traffic density of various rail- 
roads, principally in northern territory, was based on the number of 
tons of freight hauled per mile of road on each of such roads. 

This recognition by the Commission that traffic density in various 
rate territories differs materially one from the other has led, as a corollary, 
to another principle in rate appraisement: namely, that the Commission 
will not determine the reasonableness or unreasonableness of the rates 
in one territory by a comparison with the level of rates on the same 
commodities in other rate territories. There are numerous decisions to 
this effect, and it would serve no valid purpose in referring to them at 
length. However, in Acme Cement Plaster Co. v. L. 8. & M. 8. Ry. Co., 
17 I. C. C. 30, 34, decided June 24, 1909, the Commission observes: 


‘‘It is a matter of common knowledge that freight rates are 
controlled by various and varying conditions, and therefore the 
rates established in one section furnish no reliable standard by 
which to measure the reasonableness of rates in another section 
where dissimilar conditions prevail.’’ 


This observation was paraphrased by the Commission in Wichita 
Business Asso. v. Atchison, T. & 8. F. Ry. Co., et al., 30 I. C. C. 45, at 
page 50. 

Up to this point the decisions which we have reviewed refer almost 
entirely to rates the construction of which bears some consistent relation- 
ship to the mileage involved. There have been many instances, how- 
ever, in which common carriers have ignored mileage altogether or have 
relegated it to an insignificant position. Among the more important of 
these are the so-called group rates and what may for the want of a 
better term be denominated ‘‘developmental rates.’’ In the case of the 
former, commodities originating at various origins are given the same 
rate to the same destination, irrespective of the varying mileage from 
the respective origins. Likewise, there may be a similar grouping of 
rates from a single origin to a number of destinations. Finally, there 
may be grouping of both origins and destinations in the publishing of a 
common rate. 
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At other times, a common carrier may seek to encourage the estab- 
lishment of new industries, local to its own line. To accomplish this, 
it offers the industry special low rates on raw materials or finished 
articles, or both, which are made without any consistent relationship to 
the mileage involved or to the customary level of rates on those commodi- 
ties in the affected area. 

In the case of both of these types of rates, the Commission, under 
appropriate circumstances, has held that such rates may be proper and 
lawful. 

The first instance, so far as I have been able to determine, in which 
the Commission has had occasion to pass directly upon the reasonableness 
of group rates was LaCrosse Manufacturers’ & Jobbers’ Union v. Chi- 
cago M. & St. P. Ry. Co., et al., 1 I. C. C. 629, decided March 10, 1888. 
In that case, it was alleged that defendants charged the same rates for 
the transportation of merchandise from Chicago, IIl., to LaCrosse, Wis., 
that they did for the transportation of like merchandise to other points 
at a greater distance from Chicago. In dismissing the complaint, the 
Commission stated, at page 632: 


** All of these carriers, in making their rates, ought to have in 
mind and consider with care, with a view to the establishment of 
such charges as shall be relatively equal and just, or as nearly so 
as may be found practicable; but the mere fact that in the making 
of rates the mileage basis had been disregarded cannot be deemed 
proof of unlawful action when it is considered that the law making 
authority, for reasons which must be deemed conclusive, has re- 
frained from adopting that basis.’’ 


Other early cases in which the group principle was approved were 
William P. Rend v. Chicago & N. W. Ry. Co., 2 I. C. C. 540, decided 
January 26, 1889, involving rates on coal from Illinois mines to Chicago; 
and Imperial Coal Co., et al. v. Pittsburgh & L. E. R. R. Co., et al., 2 
I. C. C. 618, decided March 23, 1889, which latter case was concerned 
with uniform rates from coal mines within a 40-mile radius of Pittsburgh, 
Pa., to Cleveland, Ohio. In that case, for the first time, the Commission 
was apparently called upon to determine a minimum reasonable rate, 
since it definitely assumed that the assailed rate yielding ton-mile reve- 
nue of 5.05 mills to be sufficiently remunerative. 

This particular finding should arouse considerable speculation 
among those who always seek the ‘‘why’’ behind any pronouncement of 
the Commission. Undoubtedly practitioners, particularly those who have 
from time to time sought relief from the fourth section of the Interstate 
Commerce Act, have noticed how often the Commission has given relief 
when the ton-mile revenues produced by the rate sought have equalled 
or exceeded 5 mills, and denied it when the ton-mile revenue produced 
was less than 5 mills. May the use of this perhaps arbitrary standard 
have originated in the case just cited? If so, is there not a possibility 
that a standard held to be adequate and proper on March 23, 1889, may 
have ceased to be appropriate today? 
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Even though the Commission has frequently approved group rates, 
it has at times done so with apparent reluctance, since in A. 8. Newland 
v. Northern Pacific R. R. Co., et al., 6 I. C. C. 181, 145, it observed that— 


‘‘The practice of making one rate on the same product over a 
very large district, and thus equalizing the burdens of transporta- 
tion to the same market, is only justifiable under special and excep- 
tional circumstances. ’’ 


The reason for this reluctance may be gathered from the Commis- 
sion’s pronouncements in later cases. Thus, in Desel-Boeticher Co. v. 
Kansas City So. Ry. Co., et al., 12 I. C. C. 221, 222, the Commission said: 


‘Group rates must of necessity result in a certain amount of 
discrimination. ‘Such rates are not for this reason necessarily un- 
lawful, since the discrimination may not be undue; * * *.’’ 


This view is repeated with more emphasis in Mitchell v. Atchison, 
1. & 8. F. Ry. Co., 12 1. C. C. 325, as follows: 


‘Tt is evident that every system of group rates must occasion 
more or less discrimination. The rate to the nearer edge of the 
group as compared with that to the more distant edge is of necessity 
discriminatory. This discrimination grows relatively more in pro- 
portion as the distance from the group decreases, and plainly there 
must come a point when the point of origin is so near the group that 
the discrimination will become undue.’’ 


If the Commission has given its grudging approval to a disregard 
of distance in the making of group rates, it has also not entirely frowned 
upon the custom of some carriers in encouraging the development of in- 
dustry upon their lines by permitting them to publish rates lower than 
@ maximum reasonable basis; and it has sometimes encouraged their 
establishment by ruling that the publication of such rates may not be 
adopted as a standard when determining a maximum reasonable basis. 
Thus, in Reliance Textile & Dye Works, v. Southern Ry. Co., 13 I. C. C. 
48, 54, it states : 


**Tt must not be inferred, * * * that railway companies have no 
right to make rates which foster enterprises,upon their own systems, 
even though the result is to discriminate against other enterprises 
of a similar nature elsewhere, provided such discrimination is not, 
on the whole, undue.’’ 


In Traer v. Chicago & Alton R. R. Co., et al., 13 I. C. C. 451, 456, 
it goes even further and insists that: 


‘*The carrier owes a special duty to shippers who are entirely 
dependent upon it for transportation facilities. In fact, its first 
duty is to such shippers.”’ 


Even though it does not favor the use of these developmental rates 
in determining the level of a maximum reasonable basis, it does insist 
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that ‘‘If, now, a carrier has established a particular rate for the express 
purpose of enabling an industry to exist, and if, upon the strength of 
that rate, money has been invested which must be destroyed if the rate 
is withdrawn, it has been our understanding that this fact might prop- 
erly be considered in passing upon the reasonableness of the proposed 
change in the rate.’’ (See Oregon & Washington Lumber Mfrs. Asso. 
v. Southern Pacific Co., 21 I. C. C. 389, 394.) 

On the other hand, shippers acquire no vested interest in the low 
basis of rates which may have induced the original investment of their 
capital. Thus, in Fairmont Creamery Co. v. C. B. & Q. R. R. Co., 22 
I. C. C. 252, 254, the Commission said: 


‘«* * * The question here is whether a carrier, having volun- 
tarily put in a rate that is relatively low, is bound to maintain that 
rate indefinitely. 

‘‘* * * To hold that defendant may not withdraw a rate found 
by the Commission to be unreasonably low, merely because that 
rate was voluntarily established in the first place, would amount to 
requiring unjust preference of complainant, and to setting aside the 
fundamental principle that rates must be uniform under similar 
conditions. ”’ 


Again, in Albree v. Boston & Maine R. R., 22 I. C. C. 303, 315, the 
Commission said : 


‘‘This Commission has frequently held that where money has 
been expended upon the strength of a given rate adjustment, neither 
the carrier nor this Commission should change that adjustment 
without considering the effect upon such investment. But an unlaw- 
ful rate does not become lawful simply because to declare it un- 
lawful will work destruction to property interests which have de- 
veloped under the maintenance of the unlawful rate; nor should 
carriers or this Commission refrain from a change in rates simply 
because it destroys property interests.”’ 


Finally, in Crawford & Bunce v. P. C. C. & St. L. Ry. Co., 32 1. C. C. 
12, 14, the Commission held that— 


‘While we always give due weight to the fact that business 
has grown up under a particular rate adjustment, shippers have 
no vested interest in the maintenance of existing rates by reason of 
investments made under those rates which precludes increasing the 
rates if they are unreasonably low.”’ 


(See also Duffney Brick Co. v. Boston & Maine R. R., 39 I. C. C. 118; 
Lumber Rates from Helena, Ark., and Other Points, 41 I. C. C. 565.) 


While the Commission has, as we have seen, at times permitted 
carriers to publish so-called developmental rates lower than might other- 
wise be justified, it has almost uniformly held that no carrier has 
authority under the statute to so maintain rates as to overcome the 
natural handicaps of an industry or to nullify its natural advantages. 
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As early as May 29, 1894, in Freight Bureau v. Cincinnati, N. O. & T. P. 
R. Co., 4 1. C. R. 592, 615, the Commission laid down the rule which has 
never since been departed from, viz. : 


**No departure from this rule [i.e., that rates shall in all cases 
be reasonable in themselves] can be justified on the ground, that it 
is necessary in order to maintain existing trade relations, or to 
‘protect the interests of competing markets,’ or to ‘equalize com- 
mercial conditions,’ or to secure to carriers traffic from certain terri- 
tory assumed to be exclusively theirs. It is not the duty of carriers, 
nor is it proper, that they undertake by adjustment of rates or 
otherwise to impair or neutralize the natural commercial advantages 
resulting from location or other favorable condition of one territory 
in order to put another territory on an equal footing with it in a 
common market. Each locality competing with others in a common 
market is entitled to reasonable and just rates at the hands of the 
carriers serving it and to the benefit of all its natural advantages.” 


Closely akin to this principle is one set forth in Central Yellow Pine 
Asso. V. Illinois C. R. Co., 10 I. C. R. 505, 535, as follows : 


‘*The test of the reasonableness of a rate is not the amount of 
the profit in the business of a shipper or manufacturer, but whether 
the rate yields a reasonable compensation for the service rendered. 
If the prosperity of the manufacturer is to have a controlling in- 
fluence, this would justify a higher rate on the traffic of the pros- 
perous manufacturer than on that of one less prosperous. The right 
to participate in the prosperity of a shipper by raising rates is 
simply a license to the carrier to appropriate that prosperity, or in 
other words, to transfer the shipper’s legitimate profit in his busi- 
ness from the shipper to the carrier. The increased prosperity of 
shippers along the line of a railway enlarges the business of those 
shippers and, as a consequence, both the tonnage of traffic which they 
receive in their business and which they ship to their customers. In 
this way, the carrier necessarily and justly participates in, or is 
benefited by, the prosperity of the shipper.’’ 


If carriers may not equalize commercial advantages and disadvan- 
tages, and if they cannot fix their rates on the basis of the prosperity 
of their shippers, neither may they base rates upon the fluctuating price 
of the commodities transported. Thus, in Rates from St. Louis to Texas 
Common Points, 11 I. C. R. 238, 271, the Commission insisted that— 


‘‘The freight rate is not a commodity the price of which should 
ordinarily vary with the price of the commodities which are trans- 
ported. * * * 

‘*To the statement of this proposition exists a most important 
qualification. Some freight rates are largely a commercial proposi- 
tion; and in so far they may properly vary with varying business 
conditions. For example, the price of the product of a particular 
factory may depend largely upon the price of the raw material and 
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into the cost of that raw material the item of transportation by rail 
may enter as an important part. When the price of the product falls 
the price paid for the raw material must also decline and this necessi- 
tates a drop in the freight rate. It may happen that the freight 
rate is a sufficiently important part in the cost to the consumer 
so that a reduction will stimulate consumption. A railroad often 
makes and very properly makes a low rate in times of depression 
for the purpose of enabling a manufacturer to continue his business, 
and certainly in this case there is no reason why with the return of 
prosperity the rate should not be restored. * * *.’’ 


As a corollary to this, the Commission further observed at page 273: 


‘‘* * * Tt is well understood that freight rates should decline 
as a country develops and as business, therefore, increases. Rates 
are and have been lower in the very densely populated portions of 


our country than in those parts where population is less dense; 
* 2 @)) 


Again, in Investigation of Advances in Rates on Grain, 21 I. C. C. 
22, 35, we find the following language: 


‘*Tt has never been the view of the Commission that the pros- 
perity of a shipper, a locality, or a state was a reasonable excuse for 
the imposition of rates conditioned on such prosperity, but when 
coincident with very substantial reductions in rates the price of a 
commodity has nearly doubled in value and claims for loss and 
damage have materially increased, two of the essential factors of a 
reasonable rate, value and risk, have been changed in favor of the 
earrier’s contention that the proposed advances should be allowed.’’ 


In Baltimore Chamber of Commerce v. Baltimore & O. R. R. Co., 
22 I. C. C. 596, 603, the principle is repeated that— 


‘‘TIt is not within the power of this Commission to equalize 
economic conditions, or to place one market in a position to com- 
pete on equal terms with another market as against natural advan- 
tages. Nor have we the power to require railroads, in the face of 
varying trade conditions to adjust their rate schedules in such man- 
ner as to insure to a market the continuance of a trade it has once 
enjoyed.’’ 


Finally, in IZ. & 8. Dockets No. 26, 26-A, 26-B and 26-C, 22 I. C. C. 
604, 624, the Commission observed : 


‘‘* * * We may not say that a rate shall be fixed so as to meet 
the requirements or needs of any body of shippers in their efforts 
to reach a given market, nor may we establish rates upon any articles 
so low that they will not return out-of-pocket cost. Neither could 
we fix an entire schedule of rates which would yield an inadequate 
return upon the fair value of the property used in the service 
given.”’ 
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Other decisions of similar import might be cited, but none would add 
greater understanding to the principle involved. Neither is it to be 
understood that these random notes cover all, or indeed the most im- 
portant of the principles which have governed the Commission in a de- 
termination of reasonable rates. They merely happen to be the prin- 
ciples earliest enunciated by the Commission as exemplified by a study 
of the first volumes of Commission reports. Many other principles of 
equal importance were recognized and determined as the years sped by, 
and other studies will serve to identify and elucidate them. 





POOLING OF RAILROAD REVENUES 


The Interstate Commerce Commission is backing a movement in 
Congress to revise the transportation laws to permit the I. C. C. to re 
quire pooling of railroad earnings resulting from general rate increases. 

Pooling of railroad revenues has been an issue before Congress for 
many years but sentiment appears to be crystalizing among members 
this year in favor of extending the authority to the I. C. C. unhampered 
by the present requirement necessitating the assent of the railroads 
involved. 

A bill amending the Interstate Commerce Act to give I. C. C. the 
added power has been introduced in the Senate by Senator Reed (Rep., 
Kans.), S. 236. The Interstate Commerce Commission followed intro- 


duction of the legislation with a report from its legislative committee 
heartily endorsing the measure and advocating its passage. 





ELECTION OF OFFICERS OF ASSOCIATED TRAFFIC CLUBS 
OF AMERICA 

The coal industry is pleased at the fine recognition shown two of its 
men by The Associated Traffic Clubs of America in the election by that 
organization of Fred A. Doebber as President, and John B. Keeler as 
Executive Vice President. Mr. Doebber is Traffic Manager of the Citi- 
zens Gas & Coke Utility and also the Milburn Coal Company, and Mr. 
Keeler is Assistant General Traffic Manager of the Koppers Company. 
Both of these gentlemen are members of the Practitioners’ Association. 

The Traffic Clubs also elected as their Secretary-Treasurer A. S. 
Beery, Commercial Agent, Railway Express Agency, Chicago, and as 
Chairman of the Board re-elected J. M. Fitzgerald, who is Vice Chair- 
man, Eastern Railroad Presidents Conference, Committee on Public 
Relations, New York City. 





INDEX TO VOLUME IX DISTRIBUTED TO MEMBERS 
The Index to Volume IX of the ICC Practitioners’ JourRNAL was 
sent to our members with the January Journau. If you did not receive 
your copy, please notify the Executive Secretary. 





O. D. T. Orders 


By Arruor L. Winn, Jr. 


Loading Requirements For Perishables 


Office of Defense Transportation has announced new and special 
loading requirements for carload shipments of perishable food prod- 
ucts effective February 21, 1943. 

ODT officials said the new loading requirements, constituting ex- 
ceptions to the general regulations for loading of carload freight pre- 
scribed by General Order ODT 18, are being put into effect at this 
time in order to provide for loading of the new crop, now ready for 
shipment, of certain fruits and vegetables and other perishable products 
not covered in special loading directions previously issued by ODT. 

The loading requirements announced today are to be incorporated in 
a new Special Direction, which will be issued after completion of a re- 
vision of General Order 18 now in preparation. In the meantime, the 
railroads have been notified that, from February 21, they may accept 
earload shipments of the perishable commodities in question when loaded 
in accordance with the requirements now announced. 

The products for which special loading requirements are being 
prescribed for the first time are fresh harvested new beets, cabbage, 
carrots, onions, and turnips; mixed carload shipments of fresh harvested 
root vegetables; pineapples, and ice. Changes are made in special load- 
ing requirements previously applicable to winter storage cabbage and 
carrots; lettuce; early crop white immature potatoes; citrus fruit; and 
shell eggs, dressed poultry, and dairy products. 

Most perishable commodities, ODT officials explained, cannot be 
loaded to the full weight or visible capacity of cars, as required by the 
general provisions of General Order 18. The special directions for such 
commodities, however, call for shipment in heavier carload lots than 
have been customary in the past. The effect of the revised directions 
on citrus fruit, for example, will be to apply to shipments of California 
citrus the loading regulations already applicable to Florida and Texas 
citrus, with a resultant saving, in California’s requirements for re- 
frigerator cars, of from 60 to 100 cars a day. 





Compulsory Leasing of Equipment 


Joseph B. Eastman, Director of the Office of Defense Transpor- 
tation, on February 25th, amended General Order ODT No. 21 so as 
to enable the ODT to order control over commercial motor vehicles 
transferred from one carrier to another, regardless of the types of car- 
riers involved. 
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The order, as originally issued, did not empower the ODT to require 
the renting or leasing of equipment by a common or contract carrier 
to a private carrier. The amendment removes this limitation of au- 
thority. 

As in the original order, the amendment provides that unless the 
interested carriers agree upon the amount of compensation to be paid 
for the use of any vehicle leased or rented to another carrier at ODT’s 
direction, the amount will be fixed by the ODT. 

The amendment was issued, officials explained, to enable the ODT to 
arrange for fuller utilization of existing trucks and other commercial 
motor vehicles. 

The amendment provides that the ODT may require the transfer of 
a commercial motor vehicle from one carrier to another when the ODT 
deems it to be ‘‘advisable or necessary to the prosecution of the war or 
to the maintenance of essential civilian economy or in the public in- 
terest...’ 





War Production Board Transportation Order 


The first of what may be many orders restricting transportation 
was issued by the War Production Board January 30, 1943, entitled 
General Transportation Order T-1. The order, which is generally ef- 
fective March 1, governs the shipment of commodities in steel tank cars 
and steel tank trucks. 

While Order T-1 relates to steel tank cars and steel tank trucks, it 
sets up the framework by which any type of shipment can be regulated 
as the need may arise. 

Purpose of the order, in its present form, it was explained by Dr. 
W. Y. Elliott, Director, Stockpiling and Transportation Division, WPB, 
is to control the use of tank cars for all shipments except petroleum and 
petroleum products because of the critical shortage of tank cars in the 
nation. 

Three types of controls are set up by Lists I, II, and III attached 
to the order. 

List I materials are zoned. Shipments may not be made beyond 
the prescribed areas without special authorization of the Director Gen- 
eral for Operations. Applications for authorization are to be made on 
Form PD-782, or by telegram in an emergency. The only materials on 
List I at present are molasses and caustic soda. 

Shipments of molasses of 200 miles or more, except for the manu- 
facture of yeast and citric acid, are prohibited after March 1st. Purpose 
of this control over molasses is not to reduce shipments primarily, but 
to bring about a more orderly movement of tank cars carrying it. Sepa- 
rate applications will have to be made for each shipment of more than 
200 miles, however. 

Controls over shipments of caustic soda become effective on April 
Ist. 

List II materials are those that must be reported by the 20th day 
of the month prior to the month in which they will be shipped, or 10 days 
before shipment, if not previously reported. Reported shipments may 
be made without authorization, but special directions may be issued by 
the Director General for Operations, limiting such shipments. If ship- 
ments have been made before special directions can be issued to stop 
or divert them, blanket directions will be issued for such future ship- 
ments. These controls take effect March Ist. 

As more detailed information is obtained through the reports on 
List II materials, it will be possible to zone more of these materials so 
that special reports and applications for shipments within the permitted 
zones will not be required. This will be brought about gradually, as 
correct zones cannot be established until a balance between supply and 
demand within the zones is determined. 

List III materials are exempt from control unless they also appear 
in List I or List II, in which case they are subject to the restrictions 
governing these lists. For example, while alcohols are a List III ma- 
terial and are exempt from control, shipments of ethyl alcohol, a List IT 
material, are therefore not exempt, except that owned or shipped by the 
Defense Supplies Corporation. 
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Any material which does not appear on List I, II, or III, may not be 
shipped by tank car after March 1st without special authorization, unless 
consigned to the Army or Navy or for lend-lease. Proof of authorization 
must be shown by the shipper before cars will be assigned by the Office 
of Defense Transportation. The purpose of this provision is to prevent 
shipment of materials in tank cars where other means of transportation 
are available, or where the shipment is not essential to the war program. 
Shipment by tank truck of materials not listed in the order is not 
affected. 

T-1 applies only to shippers and not to carriers, bringing the order 
under the control of WPB, which has authority over distribution of ma- 
terials, rather than the Office of Defense Transportation, which regv- 
lates the use of the railway and highway systems. Where ODT permits 
are required, they will be appended to permits required under the order, 
as a matter of convenience to the shipper. 

The order applies only to shipments originating in the United States. 
It does not control imports, which are governed by General Imports 
Order M-63. 

While the Chemicals Division is the one mainly concerned in the 
original order because the materials under the control of the War Pro- 
duction Board which move in tank cars come mainly under that Division, 
the Food Administrator is expected to add other materials to the order. 





Transportation Requirements Committee 


The Office of the Program Vice Chairman, War Production Board, 
has announced the formation of a Transportation Requirements Com- 
mittee, with William W. Judson as Chairman. 

The Committee will consider transportation requirements and 
priorities. 


A representative of each of the following agencies will serve on the 
Committee : 


Office of Defense Transportation 

War Department 

Navy Department 

Maritime Commission 

Office of Civilian Supply 

Petroleum Administration for War 
Transportation Equipment Division, WPB 
Division of Stockpiling and Transportation, WPB 
Public Service Division (Program Bureau) WPB 
Automotive Division, WPB 


The Program Vice Chairman may appoint additional members. 

Mr. Judson, Chairman, is also Director of the Public Services 
Division of the Program Bureau. He is on leave from the Northern 
Pacific Railway, where he is General Manager, and is serving WPB on a 
$1-a-year basis. 

Dr. William Y. Elliott, Director of the Stockpiling and Transporta- 
tion Division, is Vice Chairman of the Committee. 
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Rail Transportation 
By F. F. Estes, Editor 


General Increase Hearing, Ex Parte 148 


On February 2, hearings commenced on the petition filed with the 
I. C. C. by the Office of Price Administration, and joined in by the 
Agriculture Department and others, for the removal of the rate in- 
creases granted in March 1942 in Ex Parte No. 148. Sitting on the bench 
were three members of the Interstate Commerce Commission—Commis- 
sioners Aitchison, Mahaffie, and Splawn—and seven members of state 
commissions. Presiding over the hearing was Commissioner Clyde B. 
Aitchison. 

The first witness for the O. P. A. was Richard V. Gilbert, Research 
Director and Economic Advisor to the Price Administrator, who intro- 
duced testimony and argument designed to show that the premise on 
which the increases were originally allowed in 1942 is not now existent. 

The Associated Industries of Massachusetts filed a verified state- 
ment in the proceeding stating its belief that the Commission should dis- 
miss the petitions of those opposing continuation of the increased rates 
and fares. 

The witness for the Secretary of Agriculture was Frederick B. 
Waugh whose appearance and testimony supplemented that given. by 
him at the St. Louis hearing in this proceeding. 

Raymond E. Kerr, Chief of the Division of Economics and Sta- 
tistics of the Bituminous Coal Consumers’ Counsel, urged cancellation . 
of the rate increases. Following his testimony, witnesses for several 
state commissions then presented testimony to show that elimination of 
some, or all, of the rate increases would provide the relief desired by 
their respective states without subjecting the railroads to any financial 
hardship. 

H. J. Fernandez, Traffic Counsel, Louisiana Department of High- 
ways, also asked that the Ex Parte No. 148 increases on sand, gravel, and 
related commodities, be removed. 

Charles F. Schaefer of the Public Service Commission of Washing- 
ton also contended that the increases authorized in early 1942 had oper- 
ated to the detriment of industries in the State of Washington and that 
such increases unduly penalized long-haul traffic. 

C. W. McNamee of Austin, Texas, speaking for the Texas Railroad 
Commission, introduced a statement to the effect that continuation of the 
increases was not justified, and that they should be ‘‘promptly. ter- 
minated.’’ 

John M. Agrey of the North Dakota Public Service Commission 
said the increases constituted a burden on agriculture in North Dakota, 
while F. B. McElroy of the Illinois Commerce Commission said there 
was no justification for increasing suburban passenger fares in the 
Chicago area. 

— = 
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George E. Goldthwaite of the Public Service Commission of New 
York filed a voluminous exhibit pointing out that the railroads, on the 
basis of their ‘‘book value’’ would have had in 1942 a return of 5.63% 
if their rates had not been increased. 

The hearing divided during the week, and Commissioner Aitchison 
assigned Examiner Paul O. Carter to hear spokesmen for organizations 
of the various shippers. Appearing before Examiner Carter were 
George H. Casey of the Pacific Fruit Exchange; C. B. Moore of the 
Western Growers Protective Association; John R. Van Arnum, National 
League of Wholesale Fresh Fruit and Vegetable Distributors, John A. 
O’Rourke, Growers and Shippers League of Florida; J. W. Goodman, 
Maple Flooring Manufacturers Association; and J. D. Loos for a group 
of associations of edible nut growers. Also appearing before Examiner 
Carter were several witnesses representing livestock shippers and pack- 
ers. 

Hugh White of the Alabama Commission, speaking for that commis- 
sion and the commissions of Georgia, Louisiana, Mississippi, Florida, 
North Carolina and Tennessee, announced that those regulatory bodies 
supported the petitions for removal of the Ex Parte No. 148 increases. 
General Solicitor John E. Benton of the National Association of Rail- 
road and Utilities Commissioners, read telegrams from the state com- 
missions of Oregon, Montana and Minnesota, asking cancelation of the 
rate increases, while C. B. Bee, on behalf of the Oklahoma Corporation 
Commission, said that commission also sought rescission of the increases, 

F. W. Brenckman, representing the National Grange, supported 
the O. P. A. petition that the increases should be canceled. 

Philip Tocker, on behalf of the Texas Cottonseed Crushers Associa- 
tion, and other cotton organizations, filed a statement asking the Com- 
mission to rescind the Ex Parte No. 148 increases. 

Vice President R. V. Fletcher of the Association of American Rail- 
roads, before introducing the various railroad witnesses and reading his 
prepared statement on behalf of the railroads, stated that the railroads 
would comply with an admonition from the Commission as to the use of 
income in making additions and betterment to their plants and in the re- 
tirement of debt, and added that they were ‘‘ willing to report from time 
to time to the Commission how much admonition is being observed.’’ 
Mr. Fletcher pointed out that railroad earnings were subject to a heavy 
tax starting at 40% of taxable income and, in the case of some roads, 
running much higher, and added that ‘‘At least 50% of the earnings 
derived from the increases under consideration will be paid to the gov- 
ernment as taxes.’’ 

The railroad’s first witness was Dr. J. H. Parmelee, Director of the 
Bureau of Railway Economics, who stated that the 1942 railroad service 
had been performed at a level of rates under which the railroads re- 
ceived for hauling a ton of freight one mile an average revenue of less 
than one cent, observing that this was ‘‘less than at any other time in 
more than 20 years.’’ He observed that since railway net earnings 
tended to go up faster than gross earnings, and to go down faster when 
earnings were declining, ‘‘it is to be anticipated that when the present 
temporarily large gross earnings of the carriers begin to decline, and 
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probably decline rapidly and heavily, there will be a much larger relative 
decrease in net earnings.’’ 

In addition to the testimony offered by Dr. Parmelee, the following 
witnesses testified on behalf of the railroads and their position that the 
temporary increases should be retained: A. F. Cleveland, Vice President, 
Association of American Railroads; R. B. White, President, Baltimore & 
Ohio Railroad ; J. L. Bevan, Illinois Central; and H. W. Sidall, repre- 
senting the Western Passenger Association. 

Oral argument was heard by the Commission on Tuesday, February 
9, presented, among others, by Counsel Max Swiren for O. P. A., R. V. 
Fletcher and J. M. Souby for the Association of American Railroads; 
and James H. Knudson for the Department of Agriculture. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended January 30, 1943 
totaled 734,582 cars, according to the Association of American Rail- 
roads. This was a decrease below the corresponding week of 1942, of 
80,983 cars or 9.9 per cent, but an increase above the same week in 
1941, of 20,228 cars or 2.8 per cent. 

Loading of revenue freight for the week of January 30, increased 
31,004 cars or 4.4 per cent above the preceding week. 

Miscellaneous freight loading totaled 350,543 cars, an increase of 
14,529 cars above the preceding week, but a decrease of 21,805 cars be- 
low the corresponding week in 1942. 

Loading of merchandise less than carload lot freight totaled 88,585 
ears, an increase of 4,098 cars above the preceding week, but a decrease 
of 63,201 cars below the corresponding week in 1942. 

Coal loading amounted to 169,830 cars, an increase of 5,803 cars 
above the preceding week, and an increase of 14,220 cars above the cor- 
responding week in 1942. 





Revenue Freight Loadings—1942 


Loading of revenue freight on the railroads of the United States 
in 1942 totaled 42,818,739 cars, according to complete reports for the 
year. 

Although carloadings increased 528,975 cars or only 1.3 per cent 
over the preceding year, ton-miles increased nearly 33 per cent due to 
the heavier loading of cars and the longer haul per ton. Carloadings 
were an increase of 6,460,885 cars, or 17.8 percent compared with 1940. 





Rail Shipment of Oil 


President Pelley of The Association of American Railroads recently 
told Senate Oil Investigating Committee that at least 900,000 barrels of 
Petroleum daily will be moving to the East Coast by rail within 30 days. 

Rail shipments have averaged 770,000 barrels daily in recent weeks 
and hit 822,000 barrels last week, he said. Four factors and their con- 
tributions in the anticipated increase are: 
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(1) Use of 700,000 steel drums hauled in box cars (20,000 barrels 
daily. ) 

(2) Added unloading facilities (25,000 barrels. ) 

(3) Added cars being brought into Eastern Service (20,000 bar- 
rels. ) 

(4) New pipeline from Texas to Illinois (43,000 barrels.) 

**T shall be disappointed if the Railroads are not bringing in 1,000,- 
000 barrels daily by fall,’’ Pelley declared. 

Pelley said that contrary to popular belief, the railroads will be 
able to maintain and even improve the condition of their equipment if 
materials are available. He said that ‘‘prospects are pretty good,’’ for 
approval by the WPB for building some new tank cars. 

R. L. Minckler, Director of Supplies in the Petroleum Administra- 
tion for War, told the Committee he was ‘‘scared to death’’ of the East 
Coast Petroleum situation. 

‘*With careful and close management of oil supplies, however, we 
should be able to avoid hardship and suffering if not inconvenience on 
the part of the consumers. Improved transportation prospects plus 
reductions made in consumption, barring unforeseen bad weather and 
unexpected military demand, we will keep people moderately warm.”’ 





Pipe Line Construction 


The WPB has approved construction of a new 20-inch pipe line 
from Beaumont, Texas to Seymour, Indiana. 

This pipeline will handle 235,000 barrels of oil daily when completed. 
Out of this amount the East Coast shortage area is expected to receive 
110,000 barrels daily. 

The pipeline was requested by Petroleum Administrator Ickes Jan- 
uary 18. It will be 830 miles long and require the use of 164,000 tons 
of steel. 





East Coast Petroleum Shipments 


Shipments of petroleum and petroleum products to the Eastern 
Seaboard averaged 798,582 barrels daily in the week ended on January 
23. The daily average in the preceding week was 818,331 barrels. Tank 
ear shipments in the week of January 23, totaled 25,879 cars compared 
with 26,520 cars in the week of January 16. 





Record Export Traffic in 1942 


Railroads handled without congestion in 1942 the greatest volume 
of export freight traffic on record. Every port in the United States is 
in a completely ‘‘liquid’’ condition. 

Cars of export freight, excluding grain and coal, unloaded at all 
ports in this country in 1942 totaled 859,276 compared with 632,083 
cars in 1941, or an increase of 36 per cent. Approximately 2,500 cars 
of export freight are now being unloaded daily. 
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The number of cars of export freight unloaded at North Atlantic 
ports in 1942 was nearly 16 per cent greater than the number handled 
in 1918 in the first World War. The average tonnage per car in 1942 
however, was considerably greater than the average in 1918. In addi- 
tion to the heavy increase in movement through the North Atlantic ports 
there is in this war a very heavy movement of export freight through 
other seaports. Approximately one-third of the total export freight now 
handled is moving to Pacific Ports, in contrast to a very small move- 
ment at the time of the first World War. 





Great Lakes Shipping Record 


The bulk freight commerce of the Great Lakes in 1942 amounted to 
the staggering total of 178,577,828 net tons, according to announcement of 
A. T. Wood of the Office of Defense Transportation. This represents 
a progressive improvement for the third straight year over the peak 
record of 138,500,000 tons so moved in 1929. Of this total, bituminous 
coal constituted 47,814,347 net tons, and anthracite coal 575,176, while 
iron ore movement amounted to 103,125,995 net tons. 





Soap Industry Releases Freight Cars 


In an effort to aid the transportation situation, soap manufacturers 
already have released about 50 per cent of the tank cars and from 35 to 
40 per cent of the box cars used for the shipping of their products, the 
WPB’s Soap and Glycerine Industry Advisory Committee announced. 
A sub-committee reported that this saving had been made possible by in- 
creased loading, faster unloading and dispatching of cars, and by use 
of trucks and water transportation. Approximately 30 per cent of their 
output is now moving by truck or water. 





Railway Employees 


Class I steam railways excluding switching and terminal companies 
had 1,320,910 employees at the middle of the month of December, the 
Interstate Commerce Commission announced. This was an increase of 
11.41 per cent compared with December, 1941, and an increase of .23 per 
cent compared with November, 1942. 





Boston & Maine RR Reconstruction Loan 


Division 4 of the ICC in F. D. No. 12841—Boston & Maine Rail- 
road Reconstruction Loan has further modified its report and certificate 
of July 19, 1940, conditionally approving a loan of not to exceed $40,- 
750,000 to the Boston & Maine Railroad by the Reconstruction Finance 
Corporation. 
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Boston Terminal Reorganization 


Division 4 of the ICC in F. D. No. 12625, the Boston Terminal Com- 
pany Reorganization, has denied the motion of the institutional group 
for Boston Terminal Bonds, filed December 24, 1942, requesting that the 
order of the Commission entered November 28, 1942 be annulled. 





Michigan Daylight Saving Time 


Gov. Harry F. Kelly signed into law a bill permitting Michigan 
communities to abandon Eastern War Time at 2 a. m. February 15. 





Georgia Daylight Saving Time 


Gov. Ellis Arnall has signed into law a bill which immediately sets 
back the clocks in Georgia one hour, changing the State’s time from 
Eastern War Time to Central War Time. 





Senate Approves Committee Assignments 


Democrat and Republican assignments to the various standing com- 
mittees were approved by the Senate on January 14. The members of 
the Interstate Commerce Committee for this session are as follows: 


Democrats Republicans 
Burton K. Wheeler, of Montana, Ch’mn. Wallace H. White, Jr., of Maine 
Ellison D. Smith, of South Carolina Warren R. Austen, of Vermont 
Robert F. Wagner, of New York Henrick Shipstead, of Minnesota _ 
Alben W. Barkley, of Kentucky Charles W. Tobey, of New Hampshire 
Homer T. Bone, of Washington Clyde M. Reed, of Kansas 
Harry S. Truman, of Missouri Chan Gurney, of South Dakota 
Edwin C. Johnson, of Colorado C. Wayland Brooks, of Illinois 
Lister Hill, of Alabama Albert W. Hawkes, of New Jersey 
Tom Stewart, of Tennessee E. H. Moore, of Oklahoma 


D. Worth Clark, of Idaho 
oon M. Tunnell. of Delaware 
rnest W. McFarland, of Arizona 


The members of the Senate Finance Committee, which will handle 
tax legislation, follow: 


Democrats Republicans 
Walter F. George, of Georgia, Ch’mn. Robert M. LaFollette, Jr., of Wisconsin 
David I. Walsh, of Massachusetts Arthur H. Vandenburg, of Michigan 
Alben W. Barkley, of Kentucky ames J. Davis, of Pennsylvania 
Tom Connally, of Texas . enry Cabot Lodge, Jr., of Mass. 
anes W. Bailey, of North Carolina — A. Danaher, of Connecticut 
ennett_ Champ Clark, of Missouri obert A. Taft, of Ohio 
Harry Flood Byrd, of Virginia — Thomas, of Idaho 
Peter G. Gerry, of Rhode Island | ugh A. Butler, of Nebraska 
oseph F. Guffey, of Pennsylvania Eugene D. Millikin, of Colorado 


dwin C. Johnson, of Colorado 
George L. Radcliffe, of Maryland 
Scott W. Lucas, of Illinois 
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House Interstate & Foreign Commerce Committee 


The Democrats and Republicans of the House of Representatives 
have tentatively agreed on the composition of the various committees of 
that body. The House is expected to approve the selections without 
difficulty. The members of the Interstate and Foreign Commerce Com- 
mittee follow: 


Democrats Republicans 
Clarence F. Lea, California, Chairman Charles A. Wolverton, New Jersey 
Robert Crosser, Ohio Pehr G. Holmes, Massachusetts 
Alfred L. Bulwinkle, N. C. B. Carroll Reese, Tennessee 
Virgil Chapman, Ky. Chas. Halleck, Indiana 
Lyle H. Boren, Okla. Carl Hinshaw, California 
Martin J. Kennedy, N. Y. Clarence J. Brown, Ohio 
io P. Newsome, Alabam Evan Howell, Illinois 
indley Beckworth, Texas Harve Tibbott, Pennsylvania 
Thomas D’Alesandro, Maryland Leonard W. Hall, New York 
Francis J. Myers, Pennsylvania Thomas D. Winter, Kansas 
J. Percy Priest, Tennessee Joseph P. O’Hara, Minnesota 


Oren Harris, Arkansas 
George C. Sadowski, Michigan 
Richard F. Harless, Arizona 





ABANDONMENTS AUTHORIZED 


ATLANTIC COAST LINE RAILROAD COMPANY—Finance Docket No. 14028— 
Certificate issued permitting abandonment of the branch line of 
railroad extending from Eutawville to the end of the line at Len- 
nard, approximately 3.3 miles, in Orangeburg County, 8S. C. 


BALTIMORE & OHIO RAILROAD COMPANY—Finance Docket No. 14063— 
Authorized to abandon that portion of the so-called Eastern Ohio 
branch line of its Newark division extending from a point at or near 
Blue Bell to the end of the line at Cumberland, approximately 4.59 
miles, in Guernsey County, Ohio. 


BOSTON & MAINE RAILROAD—F'inance Docket No. 14026—Authorized to 
abandon line of railroad extending from a point about 2,200 feet 
south of a connection with the line of the Suncook Valley Railroad 
near the boundary of the Towns of Allenstown and Pembroke to 
the end of the line near the east bank of the Merrimack River, in 
the Town of Hooksett, approximately 1.3 miles, all in Merrimack 
County, N. H. Permission to abandon operation of this line has 
been granted the Suncook Valley Railroad. 


CENTRAL PACIFIC RAILWAY COMPANY—Finance Docket No. 13938—Certi- 

ficate issued permitting abandonment by the Central Pacific Rail- 
way Company of a branch line of railroad extending from a point 
near Laws to the end of the branch, near Benton, approximately 
30.648 miles, all in Inyo and Mono Counties, California, and aban- 
donment of operation thereof, by the Southern Pacific Company. 
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CHESAPEAKE & OHIO RAILWAY COMPANY—Finance Docket No. 14037~— 
Authorized to abandon that portion of its so-called Pond Fork sub- 
division extending from a point about 0.2 mile south of Barrett to 
the end of the line at Kent, approximately 4.10 miles, in Boone 
County, W. Va. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY—F inance Docket No. 
13737—Authorized to abandon (1) the branch line of railroad ex- 
tending from Sedan northeasterly to Moulton, approximately 4.83 
miles, and (2) operation over the line of the Wabash Railroad Com- 
pany extending from Moulton northeasterly to Bloomfield, approxi- 
mately 14.14 miles, all in Appanoose and Davis Counties, Iowa. 


CHICAGO, MILWAUKEE, ST. PAUL & PACIFIC RAILROAD COMPANY—F nance 
Docket No. 13900—Trustees authorized to abandon the branch line 
of railroad extending from a connection with their Wisconsin Valley 
Division at Otis, through Gleason, to the end of the branch at 
Doering, approximately 16.8 miles, in Lincoln County, Wisconsin. 


Finance Docket No. 13942—Certificate issued permitting abandon- 
ment by the Trustees of the C., M., St. P. & P., of the line of rail- 
road extending southeasterly from Blackbird Junction to Island 
Siding, approximately 13.19 miles, in Dakota and Goodhue Counties, 
Minn. 


MICHIGAN CENTRAL RAILROAD COMPANY—Finance Docket No. 14003— 
Certificate issued permitting abandonment by the Michigan Central 
of that portion of the so-called Air Line extending in a westerly 
direction from Three Rivers to a connection with its line in Howard 
Township, midway between Niles and Pokagon, approximately 29.14 
miles, all in St. Joseph and Cass Counties, Mich. 


NASHVILLE-FRANKLIN RAILWAY ABANDONMENT—F inance Docket No. 14040 
—Authorized to abandon its entire line of railroad extending south- 
westerly from Nashville to Franklin, approximately 16.50 miles, in 
Davidson and Williamson Counties, Tennessee. 


NEW YORK CENTRAL RAILROAD COMPANY—Finance Docket No. 14045— 
Authorized to abandon that portion of its Elkhart & Western 
branch extending from a point on the south bank of the St. Joseph 
River (track station 57 plus 31) to a point approximately 350 feet 
northwesterly of the westerly line of Cassopolis Street, approxi- 
mately 0.5386. 


OREGON PACIFIC & EASTERN RAILWAY COMPANY—F nance Docket No. 14022 
—Certificate issued permitting abandonment of the branch line of 
railroad extending from the Layng Creek crossing in section 35, 
township 21 south, range 1 west of the Willamette meridian easterly 
to a point beyond the Rujada station in section 31, township 21 
south, range 1 east of the same meridian, a distance of approxi- 

mately 2 miles, in Lane County, Oregon. 
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OREGON SHORT LINE RAILROAD COMPANY—F nance Docket No. 13751— 
Certificate issued permitting abandonment by the Oregon Short 
Line Railroad and abandonment of operation by the Union Pacific 
Railroad Company, lessee, of the so-called Paris branch line of rail- 
road extending southwesterly from a connection with the main line 
of the Union Pacific at Montpelier to the end of the branch at 
Paris, approximately 9.495 miles, in Bear Lake County, Idaho. 


READING COMPANY—Finance Docket No. 14053—Authorized to abandon 
its Furnace branch, extending from a connection with its Moselem 
branch northerly a distance of 0.948 mile, at Leesport, Berks 
County, Pa. 


TEXAS & PACIFIC RAILWAY COMPANY—F'inance Docket No. 13981—Author- 
ized to abandon the portion of a line of railroad extending from 
Longbridge to Hamburg, approximately 5.5 miles, in Avoyelles 
Parish, La. 


WEST JERSEY & SEASHORE RAILWAY COMPANY—F'inance Docket No. 14032 
—Certificate issued permitting abandonment by the West Jersey, 
and abandonment of operation by the Pennsylvania-Reading Sea- 
shore Lines, lessee, of the portion of the so-called Riddleton branch 
line of railroad extending from Daretown to Oakland, approxi- 
mately 4.7 miles, in Salem County, N. J. 


WESTERN MARYLAND RAILWAY COMPANY—F nance Docket No. 13917— 
Authorized to abandon that part of the Huttonsville branch ex- 
tending from a point between Dailey and Steiner to the end of the 
line at Huttonsville, approximately 7.58 miles, in Randolph County, 
W. Va. 





LEASES 


Finance Docket No. 2870—Lease by the Atchison, Topeka & Santa Fe 
Railway Company of the properties of the California, Arizona & 
Santa Fe Railway Company, Dodge City & Cimarron Valley Rail- 
way Company, Fresno Interurban Railway Company, Garden 
City, Gulf & Northern Railroad Company, Kansas Southwestern 
Railway Company, and New Mexico Central Railway Company, 
approved and authorized. 


Finance Docket No. 14054—Lease by the Panhandle & Santa Fe Rail- 
way Company of the properties of the Rio Grande, El Paso & Santa 
Fe Railroad Company, approved and authorized. 





Biddle Rules on Closed Shop 


The railway labor act forbids maintenance of membership as well as 
the closed shop in a railway labor contract, Attorney General Biddle 
has ruled formally. 
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Union maintenance, or maintenance of membership, as provided in 
War Labor Board decisions in scores of cases provides that members of 
a@ union on a specified date, or those who thereafter join, shall remain 
members for the duration of the contract. 

Mr. Biddle’s opinion, requested by the National Railway M_ia- 
tion Board, eliminates the union security issue from a dispute bei ween 
the 15 non-operating unions and the carriers, leaving only the wage 


question to be settled. 





New Opinion Extends Scope of Permissible Payroll Deductions 


The Administrator of the Wage and Hour and Public Con racts 
Divisions of the Department of Labor, announced recently that woder 
both the Fair Labor Standards Act and the Public Contracts Act w. ere 
more than 40 hours are worked by the employee, deductions ma. be 
made on the same basis as in shorter work weeks if the purpose and effect 
are not to evade the overtime requirements of either Act. The announce- 
ment modifies the position formerly taken under the Fair Labor S an- 
dards Act that certain pay roll deductions were illegal in a week w ich 
overtime was worked although if 40 hours or less had been worked it: the 
week the deduction would not have cut into the minimum wage. The 
modification does not alter the interpretation concerning deductic™ in 
weeks of 40 hours or less. 





The Court Rebukes A Board 


The Wall Street Journal of January 19, carried the following edi- 
torial : 


‘‘The rebuke administered by the Supreme Court on Monday (Jan. 
18) to the National Labor Relations Board for its refusal to accept evi- 
dence of violence in its trial of a dispute between an electric company 
and its employees, may well be taken to heart by all administrative agen- 
cies. The process of presenting a case to the National Labor Re'stions 
Board, Mr. Justice Jackson said, ‘must be kept free from forces vener- 
ating bias or intimidation. Dynamiting or display of force bv either 
party has no place in the proceedings which lead to reasoned judgements. 
The influence of lawless force directed toward parties or witnesses to 
proceedings during their pendency is so sinister and undermining of the 
process of adjudication itself that no court should regard it with indif- 
ference or shelter it from exposure and inquiry.’ 

‘*Pointing out that ‘a great degree of finality’ must be given by the 
lower courts to the ‘findings of fact’ by the N. L. R. B., the majority 
opinion went on to say that the courts have the ‘discretion’ to see that 
before a party’s case is foreclosed his case has been fairly heard. Find- 
ings of fact, it said, are not fairly reached if material evidence is not 
admitted and weighed. 

‘‘Timely, most timely—and badly needed!’’ 
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Railroad Anti-Trust Investigation 


The Justice Department has suspended indefinitely an investigation 
of charges that railroads and motor carriers conspired to fix interstate 
commerce freight and passenger rates in violation of anti-trust laws. 

Daniel B. Britt, Assistant Attorney General in charge of anti-trust 
investigations, suspended the investigation on authority of Attorney- 
General Biddle. The action was taken at the request of the War and 
Navy Departments and ODT Director Eastman because the investiga- 
tion threatened to interfere with the war effort. 

A Federal Grand Jury which had been hearing hundreds of wit- 
nesses and examining volumes of evidence since September 26 was dis- 
missed by Federal Judge John P. Barnes. 

Eastman wrote Biddle that he had received copies of drafts of three 
indictments which were to be presented to the Chicago Grand Jury. 
“The first of these indictments would indict 11 motor carrier rate 
bureaus and 46 individuals who are officers or representatives of motor 
earriers,’’ Eastman wrote. ‘‘The second would indict one rail tariff 
association, four committees of the association and 59 individuals who 
are officers or employees of 29 rail carriers listed in the indictment. The 
third would indict one motor and one rail tariff bureau and 10 indivi- 
duals who are representatives of rail and motor carriers.”’ 

Eastman commented that a study of the indictments indicated they 
would go ‘‘far beyond the purpose of punishment for flagrant abuses’’ 
of the joint method of rate initiation to which it was agreed the Depart- 
ment of Justice action was to be confined. 





Interpretation 1 of Preference Rating Order P-88 


In order that railroads may repair the leased equipment regularly 
in operation on their lines without the necessity of securing specific 
authorization from the Director General for Operations, interpretation 
No. 1 of Preference Rating Order P-88, issued January 15, disposes of 
a legal technicality which heretofore required the carriers to secure 
such authorization. 

Until the present time leased cars and locomotives have had the 
same status as equipment belonging to another company. 

Interpretation No. 1 clarifies the status of leased equipment under 
P-88 with the following provision: ‘‘Subparagraph (f) (1) of that 
order permits a railroad to sell material acquired under the terms of the 
order to another person when such material is to be physically incor- 
porated in repairs of the railroad’s own equipment... ‘As used in 
this subparagraph, the term ‘railroad’s own equipment’ includes equip- 
ment’ regularly leased by the railroad and used by it in its operations.’’ 
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Administrative Power Grows 


The Wall Street Journal of January 13, carried the following edi- 
torial : 


‘*By Monday’s decision in the Endicott-Johnson case, in which the 
Supreme Court sustained the right of the Department of Labor to issue 
subpoenas, the powers of administrative agencies received a further ex- 
tension. The case involved records of the Endicott-Johnson Co. which 
the District Court found to be irrelevant to the case before it and denied 
the Secretary’s right to demand their production. The Supreme Court 
reversed the lower court on the ground that the statute had given the 
Department of Labor complete authority to enforce the Walsh-Healy 
Act and that the Department’s judgment concerning the information 
deemed by it necessary for that enforcement was not reviewable by the 
courts. Justice Murphy, dissenting, pointed out that if these agencies 
‘are freed of all restraints upon inquisitorial activities and are allowed 
uncontrolled discretion in the exercise of the scvereign power of govern- 
ment to invade private affairs through the use of the subpoena under 
the discretion of over-zealous officials they may at times become instru- 
ments of intolerable oppression and injustice. Congress evidently in- 
tended to keep the instant subpoena power within limits and clearly 
must have meant for the courts to perform more than a routine minis- 
terial function in passing upon such applications.’ 

‘*Whatever Congress may have ‘meant,’ it is clear that the extra- 
ordinary expansion of administrative agencies in the past ten years and 
the synchronous widening of their powers constitute a problem of the 
most serious nature which touches the very fundamentals of civil liberty. 
Admittedly the whole process which is commonly known as ‘adminis- 
trative law’ has become a necessity in our system of jurisprudence be- 
cause of the tremendous increase in the complexity of our social and 
economic relations. But that fact makes it all the more necessary to see 
that the powers delegated to these agencies are carefully limited so as 
to prevent them from invading essential liberties. 

‘*A vital tradition in the common law, which we like to call ‘ Anglo- 
Saxon,’ is expressed in the old maxim: ‘An Englishman’s home is his 
castle.’ Any power which is not strictly limited inevitably tends to grow. 
It is not empty rhetoric to say that the power which the Supreme Court 
finds to reside in the Department of Labor is the same in kind as that 
which, carried to its logical extreme, we see in action in Germany under 
the Gestapo and in Russia under the Ogpu. The difference is purely in 
degree. 

‘‘There is here something which must sooner or later be faced and 
grappled.’’ 





Texas Rate Increase 


Railroad Commissioner Chairman Beauford Jester said five states 
have joined Texas in protesting an ICC order for six per cent increase 
in railroad freicht rates. 

















FEBRUARY, 1943 479 





Re-hearing on the increase, which was made effective last September, 
was held in Washington, February 2, at request of the OPA. The Texas 
Commission has been directed by the ICC to put into effect a six per 
cent increase in intrastate rates on March 1 tc correspond to the ICC 
advance. Texas has refused to order intrastate raises on request of the 
railroads. 

North Dakota, South Dakota, Washington, Utah and New Mexico 
will protest the increase, Jester said. 





Eastman Says ODT Will Go Out With War 


There have been comments and statements made that would indicate 
the presence of a thought and suspicion that the Office of Defense Trans- 
portation might be building up a very large organization that might be- 
come permanent and ultimately absorb all other governmental agencies 
dealing with transportation. In addressing the recent meeting of the 
National Council of Private Motor Truck Owners, in New York City, 
Director Eastman of O. D. T. concluded his speech with the following 
statement : 

‘*The work we are doing is temporary work, work caused by the war, 
and it is work for the purpose of getting maximum utilization of the 
transportation facilities of the country for the successful prose- 
eution of the war. After the need for it is over, the greatest hope, I think, 
of everybody on the staff of the Office of Defense Transportation is that 
it will go out of existence as soon as possible. We have no desire to per- 
petuate it and I expect to see the Interstate Commerce Commission, 
which has been going on for more than fifty years, continue to go on, 
and the Office of Defense Transportation go to the scrap heap as soon 
as the need for it ceases. We aren’t attempting to work out in our work 
now any policies of a permanent nature with respect to the future. All 
that we are trying to do is to get the utmost possible use that we can out 
of all these vehicles and to keep as many of them rolling and moving effi- 
ciently as we possibly can so long as the war continues.’’ 

This should throw very definite light on this particular matter— 
at least it indicates the desires, purposes, and hopes of the Director of 
that temporary agency. 





T. P. & W. Federal Manager 


ODT Director Eastman has announced appointment of Holly Stover 
of Washington as Federal Manager of the Toledo, Peoria and Western 
railroad. Stover, a special assistant to the Director of the Division of 
Railway Transport, succeeds John W. Barriger, Federal Manager of the 
road since ODT took control last March 22. Barriger resigned to be- 
come Vice President of the Union Stockyards Company of Chicago. 

Eastman also announced appointment of George Voelkner, formerly 
Assistant Federal Manager of the railroad, to the new post of General 
Manager. 
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Executive Director of War Labor Board 


The National War Labor Board announced recently that Lloyd 
K. Garrison, its General Counsel, and Dean of the University of Wiscon- 
sin Law School, has been given the additional duties of Executive Diree- 
tor. Appointments of Burton E. Oppenheim, formerly Special Assis- 
tant to the Deputy Administrator of the Office of Price Administration 
and Carl Schelder who was formerly with the U. S. Conciliation Service, 
as Deputy Executive Directors of the Board also were announced. 





B. 1. R. Report on Interterritorial Freight Rates 


The Board of Investigation and Research has announced that its 
report on interterritorial freight rates originally scheduled to be filed in 
January 1943, will be delayed. The Board will complete this study 
and file its report on the subject not later than April 1, 1943. 





Railroad Labor Board Appointed 


On February 19th President Roosevelt, seeking to eliminate a jam 
of cases before the National Railway Labor panel, appointed eight mem- 
bers to the nine-man board. 

It is expected that Chairman William M. Leiserson will select 
emergency fact-finding committees to hear important pending cases. 

New members of the Board are Robert D. Calkins, Dean of the 
School of Business, Columbia University, New York; Frank P. Doug- 
lass, a Judge of Oklahoma City; Msgr. Francis J. Haas, Catholic Uni- 
versity, Washington, D. C.; I. L. Sharfman, Professor of Economies, 
University of Michigan ; George W. Stocking, Department of Economies, 
University of Texas; Frank M. Swacker, attorney, New York City; 
Gordon 8S. Watkins, Professor of Economics, University of California 
at Los Angeles, and James H. Wolfe, Salt Lake City, Justice of the 
Utah Supreme Court. 





Railway Wage Negotiation Executive Order 


President Roosevelt made public on Friday, February 5, an Exec- 
utive Order outlining the procedure to be followed in connection with 
the pending railway employee wage negotiations. The order provides 
for a continuation of the jurisdiction of the National Mediation Board 
as defined in the Railway Labor Act and the National Railway Labor 
Panel as defined in Executive Order No. 9172, except as specifically lim- 
ited by the new order. The order further provides that no carrier shall 
make any change in the wage rates, except such changes as by general 
order of the National War Labor Board, or by regulation of the Com- 
missioner of Internal Revenue, are permitted to be made without the 
specific approval of the Board or the Commissioner, as the case may be, 
unless notice of such proposed change shall have been filed with the 
chairman of the National Railway Labor Panel, and shall have been 
permitted to become effective ‘‘as hereinafter provided.’’ 
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Treasury Department Releases Transportation 
Tax Regulations 


The Bureau of Internal Revenue on February 3 released its ‘‘ Regu- 
lations Relating to the Tax With Respect to the Transportation of Prop- 
erty’’. These regulations relate to applicability and collection of the 
tax on transportation provided for in the Revenue Act of 1942, which 
tax took effect December 1, 1942. Preliminary rulings and interpretations 
have been released from time to time since December 1 by the Treasury 
Department, but not until February 3 have the full regulations been 
made available. They follow in full text: 


TITLE 26—INTERNAL REVENUE 
Chapter I—Bureau of Internal Revenue 


Subchapter C—Miscellaneous Excise Taxes 
[Regulations 113, 1943 Ed:] 
Part 143— Regulations Relating To The Tax With Respect To The 
Transportation of Property 


SUBPART A-——-INTRODUCTORY 


143.0 Seope of regulations. 
SUBPART B—DEFINITIONS 
143.1 Meaning of terms. 


SUBPART C-——-GENERAL PROVISIONS 


143.10 Effective period. 

143.11 Scope of tax. 

143.12 Rate of tax. 

143.13 Application of tax. 

143.14 Accessorial and other miscellaneous charges. 
143.15 In-transit shipments. 


SUBPART D—GOVERNMENTAL EXEMPTIONS 


143.20 Payments by or to the United States. 
143.21 Payments by a State or political subdivision thereof. 


SUBPART E—-EXPORT SHIPMENTS 


143.30 Ha cngeninaat of property beyond the boundaries of the United 
tates. 

143.31 Continuity of movement. 

143.32 Bills of lading. 
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143.33 Temporary exemption certificate. 
143.34 Certificate of exportation. 
143.35 Pools or similar arrangements. 


SUBPART F—REGISTRATION 


143.40 Registration. 
SUBPART G—RETURNS, PAYMENTS OF TAX, AND RECORDS 


143.50 Duty to collect, return, and pay tax. 
143.51 Records. 

143.52 Returns. 

143.53 Extension of time. 

143.54 Payment of taxes. 

143.55 Refusal to pay taxes. 

143.56 Jeopardy assessment. 


SUBPART H—MISCELLANEOUS PROVISIONS 
143.60 Credits. 
143.61 Abatement or refund of erroneous or illegal assessments or 
collections. 
143.62 Penalties and interest. 
143.63 Promulgation of regulations. 


Authority: §§143.0 to 143.63, inclusive, issued under secs. 3472, 
3791 of the Internal Revenue Code (53 Stat. 423 and 467, 26 U. S. C., 
3472, 3791), and follow the statutory provisions to which they, respect- 
tively, refer. 


SUBPART A—INTRODUCTORY 


§ 143.0 Scope of regulations. These regulations deal with the ex- 
cise tax with respect to the transportation of property imposed by Chap- 
ter 30, Subchapter E, of the Internal Revenue Code, as added by section 
620 of the Revenue Act of 1942. 

Subpart B defines certain of the terms that are used in the Code and 
in these regulations. 

Subpart C contains general provisions relating to the effective pe- 
riod, scope, rates, and application of the tax. 

Subpart D deals with the exemption from the tax in the case of 
amounts paid by or to the United States or any agency or instrumen- 
tality thereof for the transportation of property, and with amounts paid 
by a State for such transportation. 

Subpart E relates to exemption from the tax in the case of property 
shipped for export and actually exported. 

Subpart F deals with the registration of taxpayers. 

Subpart G deals with returns, payment of tax, and records. 

Subpart H contains miscellaneous provisions relating to refunds 
and credits, and penalties and interest. 

The statutory references are to the Internal Revenue Code (53 Stat. 
Part 1) unless otherwise stated. 
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SUBPART B—DEFINITIONS 


Sec. 3797. Definitions. 

(a) When used in this title, where not otherwise distinctly expressed 
or manifestly incompatible with the intent thereof : 

(1) Person. The term ‘‘person”’ shall be construed to mean and 
include an individual, a trust, estate, partnership, company, or corpor- 
ation. 

(2) Partnership and partner. The term ‘‘partnership’’ includes 
a syndicate group, pool, joint venture, or other unincorporated organi- 
zation, through or by means of which any business, financial operation, or 
venture is carried on, and which is not, within the meaning of this title, 
a trust or estate or a corporation; and the term ‘‘partner’’ includes a 
member in such a syndicate, group, pool, joint venture, or organization. 

(3) Corporation. The term ‘‘corporation’’ includes associations, 
joint-stock companies, and insurance companies. 


» * * * * 

(9) United States. The term ‘‘United States’’ when used in a 
geographical sense includes only the States, the Territories of Alaska 
and Hawaii and the District of Columbia. 

(10) State. The word ‘‘State’’ shall be construed to include the 
Territories and the District of Columbia, where such construction is 
necessary to carry out provisions of this title. 

(11) Secretary. The term ‘‘Secretary’’ means the Secretary of the 
Treasury. 

(12) Commissioner. The term ‘‘Commissioner’’ means the Com- 
missioner of Internal Revenue. 

(13) Collector. The term ‘‘collector’’ means collector of inter- 
nal revenue. 

(14 Taxpayer. The term ‘‘taxpayer’’ means any person subject 
to a tax imposed by this title. 


(b) Includes and including. The terms ‘‘includes’’ and ‘‘in- 
cluding’’ when used in a definition contained in this title shall not be 
deemed to exclude other things otherwise within the meaning of the 
term defined. 


* * * * * 


§ 143.1 Meaning of terms. As used in these regulations, unless 
otherwise specified or indicated by the context : 

(a) General. The terms defined in the applicable provisions of law 
shall have the meanings so assigned to them. 

(b) Persons engaged in the business of transporting property for 
hire. The term ‘‘person engaged in the business of transporting proper- 
ty for hire’’ includes a common carrier, contract carrier, local moving 
or drayage concern, freight forwarder, express company, or other person 


transporting property for hire wholly or in part by rail, motor vehicle, 
water or air. 
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(c) Carrier. The term ‘‘carrier’’ is co-extensive with the term 
‘‘person engaged in the business of transporting property for hire.’’ 

(d) Transportation. The term ‘‘transportation’’ as used herein 
means the movement of property by a person engaged in the business 
of transporting property for hire, including interstate, intrastate, and 
intra-city or other local movements, as well as towing, ferrying, switch- 
ing, etc. In general, it includes accessorial services furnished in connec- 
tion with a transportation movement, such as loading, unloading, block- 
ing and staking, elevation, transfer in transit, ventilation, refrigeration, 
icing, storage, demurrage, lighterage, trimming of cargo vessels, wharfage, 
handling, feeding and watering livestock, and similar services and facil- 
ities. 

(e) Property. The term ‘‘property’’ means any physical matter 
regardless of value over which the right of ownership or control may be 
exercised, including currency, documents, papers of all kinds, ete. 

(f) Coal. The term ‘‘coal’’ as used herein includes anthracite, bi- 
tuminous, semi-bituminous, sub-bituminous, and lignite coal, coal dust, 
and coke and briquettes made from coal. 


SUBPART C——-GENERAL PROVISIONS 


Sec. 620. Transportation of property. (Revenue Act of 1942.) 
(a) Chapter 30 is amended by inserting at the end thereof the 
following new subchapter. 


SUBCHAPTER E-—TRANSPORTATION OF PROPERTY 


See. 3475. Transportation of Property. 

(a) Tax. There shall be imposed upon the amount paid within the 
United States after the effective date of this section for the transporta- 
tion, on or after such effective date, of property by rail, motor vehicle, 
water, or air from one point in the United States to another, a tax equal 
to 3 per centum of the amount so paid, except that, in the case of coal, 
the rate of tax shall be 4 cents per short ton. Such tax shall apply only 
to amounts paid to a person engaged in the business of transporting 
property for hire, including amounts paid to a freight forwarder, express 
company, or similar person, but not including amounts paid by a freight 
forwarder, express company, or similar person for transportation with re- 
spect to which a tax has previously been paid under this section. In the 
case of property transported from a point without the United States to a 
point within the United States the tax shall apply to amount paid with- 
in the United States for the part of the transportation which takes place 
within the United States. The tax on the transportation of coal shall 
not apply to the transportation of coal with respect to which there has 
been a previous taxable transportation. 


(c) Effective date of section. The amendments made by this sec- 
tion shall take effect on the first day of the first month which begins 
more than thirty days after the date of the enactment of this Act. 
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§ 143.10 Effective period. The tax on the transportation of property 
imposed by section 3475 (a) is effective with respect to transportation 
originating on or after December 1, 1942, and continues in effect indefi- 
nitely. 


§ 143.11 Scope of tax. Section 3475 (a) imposes a tax upon amounts 
paid within the United States after December 1, 1942, to a person en- 
gaged in the business of transporting property for hire, for transporta- 
tion, originating on or after such date, of property by rail, motor vehicle, 
water, or air from one point in the United States to another. 


§ 143.12 Rate of tax. The tax is equal to 3 per cent of the taxable 
payment for the transportation of property, except that in the case of 
coal the rate of tax is 4 cents per short ton (2,000 pounds). 


§ 143.13 Application of tax—(a) In general. The tax is payable 
by the person making the taxable transportation payment and is. col- 
lectible by the person receiving such payment. (See §143.50) 


The tax applies to the total amount paid within the United States 
for transportation of property from one poiut in the United States to 
another even though while en route part of the transportation move- 
ment is through a foreign country. 

The tax applies to any payment, not specifically exempted, for the 
transportation of property, made to a person engaged in the business of 
transporting property for hire, including a payment made by one such 
person to another, but not including an amount paid by a carrier, a 
freight forwarder, express company, or similar person for transportation 
with respect to which a tax is payable to such person. 

The tax applies only to amounts paid after December 1, 1942, for 
transportation which originated on or after that date. No tax attaches 
to payments for transportation originating prior to the first moment of 
December 1, 1942. Payments made prior to December 2, 1942, are not 
taxable regardless of when the transportation occurs. 

In the case of property transported from a point without the United 
States to a point within the United States the tax applies to any amount 
paid within the United States for that part of the transportation which 
takes place within the United States. 

Where the amount paid in the United States covers the entire 
movement of property from point of origin in a foreign country to an 
inland point in the United States, the tax will apply to the pro rata 
part of such payment which represents transportation within the United 
States. However, in the case of shipments of foreign origin arriving 
by water, no tax will attach to tranportation or services performed prior 
to the unlading of property at the port of first arrival. 

The tax does not apply: (1) to an amount paid outside the United 
States for the transportation of property from a point without the 
United States to a point within the United States; (2) to an amount 
paid by a carrier, freight forwarder, express company or similar person 
for the transportation of property with respect to which a tax is pay- 
able to such carrier, freight forwarder, express company or similar per- 
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son; (3) to an amount paid by or to the United States or any agency 
or instrumentality thereof for the transportation of property (see 
§ 143.20) ; (4) to an amount paid by a State, or political subidivision 
thereof, for the transportation of property (see §143.21); or (5) to an 
amount paid for the transportation of property in course of exportation 
or shipment toa possession of the United States and actually so exported 
or shipped (see §143.30). 

(b) Coal. An amount paid after December 1, 1942, with respect 
to the first transportation for hire originating on or after that date if 
coal is subject to tax, except that if such payment covers a movement 
from the mine to a preparation plant, including a breaker, washery or 
tipple, the tax will apply to the first transportation for hire which occurs 
thereafter. 

An amount paid for transportation of coal is not taxable if there 
has been a previous taxable transportation of such coal. However, as 
there was no ‘‘taxable transportation’’ of coal prior to December 1, 1942, 
the tax applies to the amount paid for the first movement for hire, origi- 
nating on or after that date, of all prepared coal, or of coal which is to be 
consumed in its unprepared state, irrespective of the fact that there may 
have been one or more previous movements of such coal for hire. 

No tax attaches with respect to the transportation of unprepared 
coal from the mine to a preparation plant, including a breaker, wash- 
ery or tipple. 

An amount paid for the transportation of coke or briquettes made 
from coal is not subject to tax: Provided, There has been a previous 
taxable transportation of the coal or coal dust from which such coke 
or briquettes were manufactured. 

When a person delivers to a carrier a quantity of coal for a trans- 
portation movement, and the transportation tax has previously been paid 
with respect to the coal so delivered, a statement to that effect shall be 
endorsed on the bill of lading or other shipping papers. This endorse- 
ment shall constitute authority to the carrier not to collect tax with 
respect to the transportation charges due on such shipment. 


§ 143.14 Accessorial and other miscellaneous charges—(a) Circus 
or show trains. An amount paid pursuant to a contract for the move- 
ment of a circus or show train is subject to the 3 per cent tax where the 
amount covers only the transportation of the performers, laborers, 
equipment, etc., by the circus or show train. However, if the contract 
payment also covers the issuance to advance agents, bill posters, etc., of 
circus or show scrip books or other evidence of the right to transporta- 
tion for use on regular passenger trains, that portion of the contract 
payment properly allowable to such scrip books or other evidence is sub- 
ject to tax as an amount paid for the transportation of persons imposed 
under section 3469 of the Internal Revenue Code. The balance of the 
contract payment is subject to the tax on the transportation of property. 

(b) Refused or unclaimed property. When damaged, refused or 
unclaimed property is sold by a carrier in satisfaction of a transporta- 
tion charge, the carrier will collect from the purchaser the tax on the net 
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amount realized from such sale to the extent of, but not in excess of, the 
actual transportation charge. 

(ec) Baggage. An amount paid, in connection with the transporta- 
tion of persons, for the transportation of baggage, including incidental 
charges on account of excess weight, excess value, storage, transfer, spe- 
cial delivery, etc., or an amount so paid for a special baggage or express 
car or other conveyance, is subject to the tax on the transportation of 
property if separable from the payment for the transportation of persons 
and separately shown on the records of the carrier. Otherwise, the tax on 
the transportation of persons applies. 


§ 143.15 In-transit shipments. In the case of an in-transit ship- 
ment where a carrier has charged a local rate from the point of origin 
to the in-transit point and also a local rate from the in-transit point to 
the point of destination, and subsequently an adjustment is made for 
the difference between the sum of the local rates and the through rate, 
the carrier is authorized to make adjustment of the proportionate amount 
of tax involved and take credit for such amount in a subsequent monthly 
return. 

SUBPART D—GOVERNMENTAL EXEMPTIONS 


See. 3475. Transportation of property. (As added by section 620 
of the Revenue Act of 1942.) 


(b) Exemption of government transportation. The tax imposed 
under this section shall not apply to amounts paid by or to the United 
States or any agency or instrumentality of the United States for the 
transportation of property. 


§ 143.20 Payments by or to the United States. An amount paid to 
the United States or any agency or instrumentality thereof for the trans- 
portation of property is exempt from tax. 

An amount paid directly to a carrier by the United States or any 
agency or instrumentality thereof for the transportation of property 
is likewise exempt. 

In neither case will an exemption certificate be required. 


§ 143.21 Payments by a State or a political subdivision thereof. An 
amount paid directly to a carrier by a State, or political subdivision 
thereof, for the transportation of property is exempt from tax and no 
exemption certificate will be required. 


SUBPART E—EXPORT SHIPMENTS 


§ 143.30 Transportation of property beyond the boundaries of the 
United States. The tax will not apply to an amount paid in the United 
States for transportation of property in course of exportation to a for- 
eign destination, or shipment to a possession of the United States, in 
accordance with the applicable requirements of these regulations. The 
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provisions of this subpart covering transportation of property for export 
shall also apply to transportation to a possession of the United States, 

Property will be considered to be in course of exportation from the 
time of delivery to a carrier in the United States for transportation by 
continuous movement to a point beyond the boundaries of the United 
States. The term ‘‘United States’’ means the States, the Territories 
of Alaska and Hawaii, and the District of Columbia. 

A shipment moving through the United States from one foreign 
point to another is deemed to be in course of exportation. However, if a 
break in the movement occurs within the United States, the tax will apply 
to any payment made in the United States with respect to that part of 
the transportation which takes place in the United States. Any subse- 
quent transportation of such property would be regarded as a separate 
movement. 

The export character of a shipment shall be evidenced by a contract, 
order, proposal of purchase or other written evidence of intention to 
export, antedating the delivery of the shipment to the carrier. 


§ 143.31 Continuity of movement. The continuity of the movement 
shall be evidenced by a through bill of lading covering a shipment to 
contiguous foreign territory, or a through export bill of lading covering 
a land-and-ocean shipment to non-contiguous foreign territory or to a pos- 
session of the United States, or, when the movement has not been under 
through shipping papers, by bills of lading, freight or express receipts 
or other evidence. Any break in the movement must be due to the fault 
of transportation and not to any act of the shipper. 

In case a break occurs in the movement of property shipped for ex- 
port which is not the fault of transportation, and the property comes to 
rest in transit prior to exportation, that part of the amount paid for the 
transportation which pertains to the movement from the point of origin 
to the point where the break occurs is taxable. A ‘‘break’’ may be said 
to occur wherever the property is stopped for a business purpose, such 
as grading, cleaning, mixing, sorting, or manufacture, and not merely 
in accomodation to the means of transportation. 

When a shipment originating in, and consigned to a destination in, 
the United States, is subsequently diverted or reconsigned to a foreign 
destination and exported, tax will be due on that part of the amount 
paid for transportation which covers the movement from the point of 
origin to the point where the diversion or reconsignment to the foreign 
destination occurs. The amount paid for transportation from the point 
of diversion or reconsignment to the foreign destination will be consider- 
ed as exempt from tax provided a temporary exemption certificate and 
certificate of exportation are filed. (See §§ 143.33 and 143.34.) 

The related bill of lading or receipt, or other evidence of the con- 
tinuity of the movement, shall be made available for inspection by in- 
ternal revenue officers and retained by the shipper or other person who 
pays for the transportation for a period of four years from the date of 
payment. 
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§ 143.32 Bills of lading. An amount paid for the transportation 
of property shipped direct from a point within the United States to a 
point outside the United States under a through bill of lading or a 
through export bill of lading will be treated as exempt from the trans- 
portation tax, without further evidence of actual exportation. In case 
a through bill of lading is not issued at the point of origin, but the 
shipper intends to obtain a through bill of lading, there should be 
stamped across the original shipping papers the words: ‘‘To be ex- 
changed for through bill of lading’’. The original shipping papers in 
such case must show a consignee and destination outside the United 
States. 

A shipment to contiguous foreign territory not made on a through 
bill of lading, or a land-and-ocean shipment not made on a through ex- 
port bill of lading, must be covered by a temporary exemption certificate, 
and proof of the exportation of the shipment must be established by the 
subsequent filing of a certificate of exportation as explained in §§ 143.33 
and 143.34. 

A bill of lading covering property consigned to a person at a border 
point or port of exportation, even though showing the name of a foreign 
consignee and an ultimate foreign destination, is not a through bill of 
lading within the meaning of these regulations and shipments so con- 
signed, in order to be exempt from the transportation tax, must be 
eovored by a temporary exemption certificate and a certificate of ex- 
portation. 


§ 143.33 Temporary Exemption Certificate. The Temporary Ex- 
emption Certificate, Form 798, shall be executed in accordance with the 
instructions printed thereon and in these regulations, and filed in dupli- 
eate by the shipper or other person who pays the transportation charge 
with the agent of the carrier at the time of payment. The carrier re- 
ceiving a Temporary Exemption Certificate, in duplicate, shall retain 
the duplicate with the paid transportation document, and forward the 
original securely attached to its monthly return, Form 727, Revised, 
to the collector of internal revenue for the district in which the carrier’s 
principal place of business is located. 

If a break for a business purpose occurs in the transportation move- 
ment covered by a Temporary Exemption Certificate, the amount paid for 
the transportation from the point of origin to the point where the break 
occurs is taxable. 


§ 143.34 Certificate of Exportation. Upon receipt of evidence of the 
actual exportation of a shipment, covering which a Temporary Exemp- 
tion Certificate on Form 798 has been filed, the shipper or other person 
who paid for the transportation of the shipment to the point of export 
shall execute Form 799, Certificate of Exportation, in duplicate, retain 
the duplicate with the shipping papers and at the close of the month 
forward the original to the Commissioner of Internal Revenue, Wash- 
ington, D. C., attention: MT: M. 

Documentary evidence of the exportation of the property, such as 
a copy of export bill of lading, memorandum from the captain of the 
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vessel, customs official, or foreign consignee, shippers export declaration, 
or other evidence sufficient to establish the fact that the property has 
actually been exported, shall be made available for inspection by in- 
ternal revenue officers and be retained by the person paying the 
transportation charge for a period of four years. 

If a properly executed certificate of exportation is not furnished 
within six months from the date of shipment from the point of origin, 
the tax on the amount paid for transportation will be assessed and col- 
lected from the person who paid for the transportation. 


§143.35 Pools or similar arrangements. Property intended ex- 
pressly for export may be shipped from an interior point into a pool 
or similar arrangement, such as a grain elevator, oil storage tank, coal 
yard, etc., and, in continuation of the export movement, an equivalent 
amount of property of the same grade and kind, only, may be shipped 
therefrom to a place outside the United States. 

The movement of property intended for export from an interior 
point to a pool shall be covered by a Temporary Exemption Certificate, 
Form 798, executed and filed as provided in §143.33. This certificate 
shall have the word ‘‘Pool’’ typed, printed or stamped in the space pro- 
vided therefor immediately beneath the number of the certificate. 

Where a person has been designated to direct the exporting opera- 
tions of a pool with authority to control its accounting practice, an ad- 
ditional copy of the Temporary Exemption Certificate, Form 798, filed 
with the carrier covering each shipment entering the pool, shall be fur- 
nished to such person by the person who pays the transportation charge. 
The director of the pool may, in behalf of the shipper or other person 
who paid the transportation charge, execute Form 799 as prescribed in 
§143.34 covering shipments made from the pool for export. 

No exemption from the tax will be allowed with respect to trans- 
portation of property entering a pool in excess of the quantity of the 
same grade and kind actually exported therefrom. 


SUBPART F—REGISTRATION 


Sec. 3475. Transportation of property. (As added by section 620 
of the Revenue Act of 1942.) 


(e) Registration. Every person engaged in the business of trans- 
porting property for hire, including freight forwarders, express com- 
panies, and similar persons, shall, on or before the sixtieth day after the 
effective date of this section, or within sixty days after first engaging 
in the business of transportation of property for hire, register his name 
and his place or places of business with the collector in the district in 
which is located the principal place of business of such person. Every 
such person who fails to register within the period specified shall be 
guilty of a misdemeanor and upon conviction thereof shall be fined not 
more than $50. 
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§ 143.40 Registration. Every person engaged in the business of 
transporting property for hire, by rail, motor vehicle, water or air, in- 
eluding freight forwarders, express companies, and similar persons, shall, 
on or before January 30, 1943, or within sixty days after first engaging 
in the business of transportation of property for hire, file Application for 
Registry on Form 800 with the collector for the district in which is lo- 
eated his principal place of business (or if he has no principal place of 
business in the United States, then with the Collector of Internal Reve- 
nue, Baltimore, Maryland). A new application must be filed immedi- 
ately upon removal of the place of business to a new location. . 

The collector receiving an application for registry will issue Certifi- 
cate of Registry, Form 800A, which must be posted in the registered 
place of business. a. 

Every person required to register who fails to do so within the 
specified period is liable for the penalties imposed by law. 


SUBPART G—RETURNS, PAYMENT OF TAX, AND RECORDS 


See. 3475. Transportation of Property. (As added by section 620 
of the Revenue Act of 1942.) 


(c) Returns and payment. The tax imposed by this section shall be 
paid by the person making the payment subject to the tax. Each person 
receiving any payment specified in subsection (a) shall collect the 
amount of the tax imposed from the person making such payment, and 
shall, on or before the last day of each month, make a return, under oath, 
for the preceding month, and pay the taxes so collected to the collector 
in the district in which his principal place of business is located, or if he 
has no principal place of business in the United States, to the collector 
at Baltimore, Maryland. Such returns shall contain such information 
and be made in such manner as the Commissioner with the approval of 
the Secretary may by regulations prescribe. 

(d) Extensions of time. The Commissioner may extend the time 
for making returns and paying the taxes collected, under such rules and 
regulations as he shall prescribe with the approval of the Secretary, but 
no such extension shall be for more than ninety days. 

Sec. 3470. Payment of taxes. 

The taxes imposed by this chapter shall, without assessment by the 
Commissioner or notice from the collector, be due and payable to the 
collector at the time fixed for filing the return. 


LIABILITIES FOR TAXES COLLECTED 
See. 3661. Enforcement of Liability for Taxes Collected. 


Whenever any person is required to collect or withhold any internal- 
revenue tax from any other person and to pay such tax over to the United 
States, the amount of tax so collected or withheld shall be held to be a 
special fund in trust for the United States. The amount of such fund 
shall be assessed, collected, and paid in the same manner and subject to 
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the same provisions and limitations (including penalties) as are appli- 
cable with respect to the taxes from which such fund arose. 

Sec. 3658. Fractional parts of a cent. 

In payment of any tax under this title not payable by stamp a 
fractional part of a cent shall be disregarded unless it amounts to one- 
half cent or more, in which case it shall be increased to 1 cent. 


Recorps, STATEMENTS, AND SPEcIAL RETURNS 


Sec. 1720. Records, statements, and returns. 

Every person liable to any tax imposed by this chapter, or for the 
collection thereof, shall keep such records, render under oath such state- 
ments, make such returns, and comply with such rules and regulations, 
as the Commissioner, with the approval of the Secretary, may from time 
to time prescribe. 


Sec. 3603. Notice requiring records, statements, and special re- 
turns. 
Whenever in the judgment of the Commissioner necessary he may 
require any person, by notice served upon him, to make a return, render 
under oath such statements, or keep such records as the Commissioner 
deems sufficient to show whether or not such person is liable to tax. 

Sec. 3634. Extension of time for filing returns. 

If the failure to file a return (other than a return of income tax) or 
list at the time prescribed by law or by regulation made under authority 
of law is due to sickness or absence, the collector may allow such further 
time, not exceeding thirty days, for making and filing the return or list 
as he deems proper. 

Sec. 3632. Authority to administer oaths, take testimony, and 
certify. 

(a) Internal Revenue personnel—(1) Persons in charge of admin- 
istration of Internal Revenue laws generally. Every collecter, deputy 
collector, internal revenue agent, and internal revenue officer assigned 
to duty under an internal revenue agent, is authorized to administer 
oaths and to take evidence touching any part of the administration of 
the internal revenue laws with which he is charged, or where such oaths 


and evidence are authorized by law or regulation authorized by law to 
be taken. 


(b) Others. Any oath or affirmation required or authorized by any 
internal revenue law or by any regulations made under authority thereof 
may be administered by any person authorized to administer oaths for 
general purposes by the law of the United States, or of any State, Terri- 
tory, or possession of the United States, or of the District of Columbia, 
wherein such oath or affirmation is administered, or by any consular 
officer of the United States. This subsection shall not be construed as an 
exclusive enumeration of the persons who may administer such oaths or 
affirmations. 


Sec. 3330. Witnessing of returns in lieu of oath. 
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The Commissioner, with the approval of the Secretary, may by 
regulation prescribe that any return required by any internal revenue 
law (except returns required under income or estate tax laws) to be 
under oath may, if the amount of the tax covered thereby is not in excess 
of $10, be signed or acknowledged before two witnesses instead of under 
oath. 

Sec. 3612. Returns executed by commissioner or collector. 

(a) Authority of collector. If any person fails to make and file a 
return or list at the time prescribed by law or by regulation made under 
authority of law, or makes, willfully or otherwise, a false or fraudulent 
return or list, the collector or deputy collector shall make the return or 
list from his own knowledge and from such information as he can obtain 
through testimony or otherwise. 

(b) Authority of Commissioner. In any such case the Commis- 
sioner may, from his own knowledge and from such information as he 
ean obtain through testimony or otherwise— 

(1) To make return. Make a return, or 

(2) To amend collector’s return. Amend any return made by a 
collector or deputy collector. 

(ec) Legal status of returns. Any return or list so made and sub- 
scribed by the Commissioner, or by a collector or deputy collector and 
approved by the Commissioner, shall be prima facie good and sufficient 
for all legal purposes. 


* * * * 
EXAMINATION OF Books AND WITNESSES 


See. 3614. Examination of Books and witnesses. 


(a) To determine liability of the taxpayer. The Commissioner, for 
the purpose of ascertaining the correctness of any return or for the pur- 
pose of making a return where none has been made, is authorized, by any 
officer or employee of the Bureau of Internal Revenue, including the field 
service, designated by him for that purpose, to examine any books, pa- 
pers, records, or memoranda bearing upon the matters required to be 
included in the return, and may require the attendance of the person 
rendering the return or of any officer or employee of such person, or the 
attendance of any other person having knowledge in the premises, and 
may take his testimony with reference to the matter required by law to 
be included in such return, with power to administer oaths to such person 
or persons. 


- * * * = 
APPLICABILITY OF ADMINISTRATIVE PROVISIONS 


See. 3473. Applicability of administrative provisions. 


All provisions of law (including penalties) applicable in respect of 
the taxes imposed by section 1700, shall, in so far as applicable and not 
inconsistent with this chapter, be applicable in respect of the taxes im- 
posed by this chapter. 
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See. 1722. Other laws applicable. 

All administrative, special, or stamp provisions of law, including 
the law relating to the assignment of taxes, so far as applicable, shall be 
extended to and made a part of this chapter. 

See. 1719. Discretionary method allowed commissioner for col- 
lecting tax. 

Whether or not the method of collecting any tax imposed by this 
chapter is specifically provided herein, any such tax may, under regula- 
tions prescribed by the Commissioner, with the approval of the Secretary 
be collected by stamp, coupon, serial-numbered ticket, or such other 
reasonable device or method as may be necessary or helpful in securing a 
complete and prompt collection of the tax. All administrative and 
penalty provisions of subchapters A, B, and C of chapter 11, in so far as 
applicable ,shall apply to the collection of any tax which the Commis- 
sioner determines or prescribes shall be collected in such manner. 


§ 143.50 Duty to collect, return, and pay tax. Every person receiv- 
ing any taxable payment for the transportation of property must collect 


the tax from the person making such payment at the time the payment 
is made. 


§ 143.51 Records. Every person required by the provisions of the 
Code to collect any tax on any amount paid for the transportation of 
property must keep accurate records to show with respect to each in- 
dividual transaction the amount of tax collected or evidence of the right 
to exemption where tax is not collected. Such records shall be kept for 
at least four years from the date the tax is due, and shall at all times 
be open to inspection by internal revenue officers. For penalties for 
failure to keep proper and accurate records, see § 143.62. 


§ 143.52 Returns. Every person required to collect any tax on any 
amount paid for the transportation of property must make returns on 
Form 727 (Revised) in accordance with the instructions printed on the 
back thereof and in these regulations. A return must be made, in dupli- 
cate, under oath, for each calendar month, and must be sworn to before 
a person duly authorized to administer oaths, unless the amount of tax 
returns is $10 or less, when it may be signed or acknowledged before two 
witnesses. The return, together with the amount of the tax, must be 
filed with the collector of the district in which the principal place of busi- 
ness of the person required to file the return is located (or if he has no 
principal place of business in the United States, with the collector at 
Baltimore, Md.), on or before the last day of the month following that for 
which it is made, except where otherwise required. (See § 143.53, relat- 
ing to extension of time, and § 143.56, relating to jeopardy assessments. ) 

When the last day of the month in which a return is due falls on 
Sunday or a legal holiday, the return may be filed with the collector of 
internal revenue or his authorized representative on the next secular or 
business day. Ifa person charged with the duty of collecting and paying 
over the tax on any of the facilities or services specified above discon- 
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tinues business for any reason, the last return tc be filed shall be marked 
‘‘Final Return.’’ 

For penalties for failure to file, or delinquency in filing, returns, 
see § 143.62. 


§ 143.53 Extension of time. If it is found impossible to make the 
proper return within the prescribed time, a request may be filed with the 
Commissioner for an extension of time, and upon a proper showing the 
Commissioner may, pursuant to section 3475, fix a definite time in each 
instance within which the return may be filed, but in no course shall such 
extension exceed ninety days. 


§ 143.54 Payment of taxes. All taxes are due and payable to the 
collector of internal revenue, without assessment by the Commissioner or 
notice from the collector, at the time fixed for filing the return. If the 
tax is not paid when due there shall be added, as part of the tax, interest 
at the rate of 6 per cent per annum from the time the tax became due to 


the actual date of payment or assessment, whichever is prior. (See 
§ 143.62) 


§ 143.55 Refusal to pay taxes. If a person to whom taxable trans- 
portation service is furnished refuses to pay the tax imposed thereon, 
or if for any reason it is impossible for the collecting agency to collect 
the tax from such person, the collecting agency should report to the 


collector of internal revenue for the district in which its returns are 
filed the name and address of such persun, the nature of tho service 
rendered, the amount paid for such service, and the date on which paid. 
Upon receipt of such information the collector will report the item to the 
Commissioner for direct assessment. (See § 143.62 for penalties for re- 
fusal to pay tax) 

JEOPARDY ASSESSMENT 


See. 3660. Jeopardy assessment. 


(a) If the Commissioner believes that the collection of any tax 
(other than income tax, estate tax, and gift tax) under any provision of 
the internal-revenue laws will be jeopardized by delay, he shall, whether 
or not the time otherwise prescribed by law for making return and pay- 
ing such tax has expired, immediately assess such tax (together with all 
interest and penalties the assessment of which is provided for by law). 
Such tax, penalties, and interest shall thereupon become immediately 
due and payable, and immediate notice and demand shall be made by the 
collector for the payment thereof. Upon failure or refusal tu pay stch 
tax, penalty, and interest, collection thereof by distraint shall be lawful 
without regard to the period prescribed in section 3690. 

(b) The collection of the whole or any part of the amount of such 
assessment may be stayed by filing with the collector a bond in such 
amount, not exceeding double the amount to which the stay is desired, 
and with such sureties, as the collector deems necessary, conditioned upon 
the payment of the amount collection of which is stayed, at the time at 
which, but for this section, such amount would be due. 
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§ 143.56 Jeopardy assessment. Whenever in the opinion of the col- 
lector it becomes necessary to protect the interests of the Government by 
effecting immediate collection of tax, the matter shall be promptly re- 
ported to the Commissioner by telegram or letter showing the reasons 
therefor. The communication must state the full name and address of 
the person involved, the kind and amount of tax due, and the period 
involved, so that the Commissioner can immediately assess the tax, to- 
gether with all penalties and interest due. Such tax, penalties, and in- 
terest will, upon assessment, become immediately due and payable, and 
the collector shall, without delay, issue a notice and demand for payment 
thereof in full. 

The collection of the whole or any part of the amount of such assess- 
ment may be stayed by filing with the collector a bond in such amount, 
not exceeding double the amount with respect to which the stay is desired, 
and with such sureties as the collector deems necessary, conditioned upon 
the payment of the amount, collection of which is stayed, at the time at 
which such amount would normally be due. 

Upon refusal to pay, or failure to pay or give bond, the collector 
shall proceed immediately to collect the tax, penalty, and interest, by 
distraint, without regard to the 10-day period after notice and demand 
prescribed in section 3690. 


SUBPART H-——-MISCELLANEOUS PROVISIONS 


REFUNDS AND CREDITS 


See. 3471. Refunds and credits (As amended by section 554 (d) 
(2) of the Revenue Act of 1941.) 

(a) Credit or refund of any overpayment of tax imposed by sub- 
chapter B or subchapter C may be allowed to the person who collected the 
tax and paid it to the United States if such person establishes, to the 
satisfaction of the Commissioner, under such regulations as the Commis- 
sioner with the approval of the Secretary may prescribe, that he has 
repaid the amount of such tax to the person from whom he collected it, 
or obtained the consent of such person to the allowance of such credit or 
refund. 

(b) Any person entitled to refund of tax under this chapter paid, 
or collected and paid, to the United States by him may take credit there- 
for against taxes due upon any monthly return. 

(ec) Any person making a refund of any payment on which tax 
under subchapter B or subchapter C has been collected, may repay there- 
with the amount of tax collected on such payment, and the amount of 
tax so repaid may be credited against the tax under any subsequent 
return. 


Sec. 620. Transportation of property. (Revenue Act of 1942.) 
* * * * * 
(b) Technical amendment. Section 3471 (a) and (b) are amended 


by striking out ‘‘or Subchapter C’’ wherever occurring therein and in- 
serting in lieu thereof ‘‘Subchapter C, or Subchapter E.’’ 
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Sec. 3770. Authority to make abatements, credits and refunds. 
(As amended by section 508 (b) of the Second Revenue Act of 1940). 

(a) To taxpayers—(1) Assessments and collections generally. Ex- 
cept as otherwise provided by law in the case of income, war-profits, 
excess-profits, estate, and gift taxes, the Commissioner, subject to regula- 
tions prescribed by the Secretary, is authorized to remit, refund, and pay 
back all taxes erroneously or illegally assessed or collected, all penalties 
collected without authority, and all taxes that appear to be unjustly 
assessed or excessive in amount, or in any manner wrongfully collected. 

(2) Assessments and collections after limitation period. Any tax 
(or any interest, penalty, additional amount, or addition to such tax) 
assessed or paid after the expiration of the period of limitation properly 
applicable thereto shall be considered an overpayment and shall be 
eredited or refunded to the taxpayer if claim therefor is filed within the 
period of limitation for filing such claim. 


See. 3313. Period of limitation upon refunds and credits. 

All claims for the refunding or crediting of any internal revenue tax 
alleged to have been erroneously or illegally assessed or collected, or of 
any penalty alleged to have been collected without authority, or of any 
sum alleged to have been excessive or in any manner wrongfully collected 
must, except as otherwise provided by law in the case of income, war- 


profits, excess-profits, estate, and gift taxes, be presented to the Commis- 
sioner within four years next after the payment of such tax, penalty, or 
sum. The amount of the refund (in the case of taxes other than income, 
war-profits, excess-profits, estate, and gift taxes) shall not exceed the 
portion of the tax, penalty, or sum paid during the four years immedi- 
ately preceding the filing of the claim, or if no claim was filed, then 
during the four years immediately preceding the allowance of the refund. 

Sec. 3771. Interest on overpayments. 

(a) Rate. Interest shall be allowed and paid upon any overpay- 
ment in respect of any internal revenue tax at the rate of 6 per centum 
per annum. 

(b) Period. Such interest shall be allowed and paid as follows: 

(1) Credits. In the case of a credit, from the date of the overpay- 
ment to the due date of the amount against which the credit is taken, 
but if the amount against which the credit is taken is an additional as- 
sessment of a tax imposed by the Revenue Act of 1921, 42 Stat. 227, or 
any subsequent Revenue Act, then to the date of the assessment of that 
amount. 

(2) Refunds. In the case of a refund, from the date of the over- 
payment to a date preceding the date of the refund check by not more 
than thirty days, such date to be determined by the Commissioner, 
whether or not such refund check is accepted by the taxpayer after 
tender of such check to the taxpayer. The acceptance of such check shall 
be without prejudice to any right of the taxpayer to claim any additional 
overpayment and interest thereon. 
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Sec. 3772. Suits for refund. 

(a) Limitations—(1) Claim. No suit or proceeding shall be main- 
tained in any court for the recovery of any internal revenue tax alleged 
to have been erroneously or illegally assessed or collected, or of any 
penalty claimed to have been collected without authority, or of any sum 
alleged to have been excessive or in any manner wrongfully collected 
until a claim for refund or credit has been duly filed with the Commis. 
sioner, according to the provisions of law in that regard, and the regula- 
tions of the Secretary established in pursuance thereof. 

(2) Time. No such suit or proceeding shall be begun before the 
expiration of six months from the date of filing such claim unless the 
Commissioner renders a decision thereon within that time, nor after the 
expiration of two years from the date of mailing by registered mail by 
the Commissioner to the taxpayer of a notice of the disallowance of the 
part of the claim to which such suit or proceeding relates. 

(3) Reconsideration after mailing of notice. Any consideration, 
reconsideration, or action by the Commissioner with respect to such claim 
following the mailing of a notice by registered mail of disallowance shall 
not operate to extend the period within which suit may be begun. This 
paragraph shall not operate (A) to bar a suit or proceeding in respect 
of a claim reopened prior to June 22, 1936, if such suit or proceeding 
was not barred under the law in effect prior to that date, or (B) to 
prevent the suspension of the statute of limitations for filing suit under 
section 3774 (b) (2). 

(b) Protest or duress. Such suit or proceeding may be maintained, 
whether or not such tax, penalty, or sum has been paid under protest or 


duress. 
* * * * * 


See. 3774. Refunds after periods of limitation. 

A refund of any portion of an internal revenue tax (or any interest, 
penalty, additional amount, or addition to such tax) shall be considered 
erroneous ; 

(a) Expiration of period for filing claim. If made after the expira- 
tion of the period of limitation for filing claim therefor, unless within 
such period claim was filed; or 

(b) Disallowance of claim and expiration of period for filing suit. 
In the case of a claim filed within the proper time and disallowed by the 
Commissioner if the refund was made after the expiration of the period 
of limitation for filing suit, unless: 

(1) Within such period suit was begun by the taxpayer, or 

(2) Within such period, the taxpayer and the Commissioner agreed 
in writing to suspend the running of the statute of limitations for filing 
suit from the date of the agreement to the date of final decision in one or 
more named cases then pending before the Board of Tax Appeals or the 
courts. If such agreement has been entered into, the running of such 
statute of limitations shall be suspended in accordance with the terms 
of the agreement. 
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Sec. 3775. Credits after periods of limitation. 

(a) Period against United States. Any credit against a liability in 
respect of any taxable year shall be void if any payment in respect of 
such liability would be considered an overpayment under section 3770 
(a) (2). 

(b) Period against taxpayer. <A credit of an overpayment in re- 
spect of any tax shall be void if a refund of such overpayment would be 
considered erroneous under section 3774. 


§ 143.60 Credits. Every person required to pay tax, or to collect 
and pay tax, who overpays from his own funds, tax on any monthly 
return may, in cases where the overpayment was the result of a clerical 
or mechanical error, take credit for such overpayment against the tax 
due on a subsequent monthly return. 

Every person required to collect tax, who makes a refund of any 
payment on which tax has been collected, may repay therewith the 
amount of tax collected on such payment and take credit for the amount 
so repaid against the tax due on a subsequent monthly return. 

Any monthly return on which a credit is taken shall have attached 
thereto a sworn statement explaining the reason or reasons for claiming 
the credit, setting forth the amount of each kind of tax, and the portion 
thereof chargeable to each month’s tax payment which is claimed to have 
been overpaid or overcollected, and stating whether a claim for refund 
with respect to any of the amounts involved has been filed, either with 
the collector or the Commissioner. To the extent that credit claimed on 
a return filed by a collecting agency is based on refunds or adjustments 
made with persons who paid the tax, the statement shall show that the 
collecting agency has refunded the tax to the persons involved or has 
obtained the written consent of such persons to the allowance of the 
eredit. The written consent must be forwarded to the collector with the 
return on which the credit is taken. 

A complete and detailed record of all credits taken shall be main- 
tained and made available for inspection by revenue officers for four 
years from the date of the return on which the credit appears. 


§ 143.61 Abatement or refund of erroneous or illegal assessments or 
collections. A claim for abatement or refund of taxes alleged to have 
been erroneously or illegally assessed or paid (or of any penalties as- 
sessed or collected without authority) shall be prepaid on Form 843 and 
presented to the collector of internal revenue for the district in which 
~ amount claimed was assessed or paid. (See section 3313 of the 

ode. ) 

Where a collecting agency has erroneously or illegally overpaid 
from its own funds any tax, the collecting agency may claim a refund of 
such overpayments. In case a collecting agency has erroneously or il- 
legally overcollected and overpaid any tax due, the collecting agency 
may claim refund of the amount so overcollected and overpaid, but 
only if it is established by affidavit or otherwise as may be required (a) 
that the tax so overcollected and overpaid has been returned to the per- 
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son from whom collected, or that the collecting agency has obtained the 
written consent of such person to the granting of the refund and (b) 
that no credits have been taken for the alleged overpayment in the man- 
ner provided for in § 143.60. 

If a person who has paid tax to a collecting agency files a claim for 
refund in his own name, there should be attached to the claim the 
original receipts issued by the collecting agency showing payment of the 
tax involved and a sworn statement of the facts on which the claim for 
refund is based, and the affidavit on Form 843 must show that no repay- 
ment of the tax alleged to have been overpaid or any part thereof has 
been made to the claimant by the collecting agency and that he has not 
consented to the allowance of credit or refund to the collecting agency. 


PENALTIES AND INTEREST 
Sec. 1853. Payments of tax. 


(ec) Addition to the tax in case of delinquency. If the tax is not 
paid when due, there shall be added as part of the tax interest at the 
rate of 6 per centum per annum from the time the tax became due until 
paid. 

Sec. 3470. Payment of taxes. 

* * * Tf the tax is not paid when due, there shall be added as part 
of the tax interest at the rate of 6 per centum per annum from the time 
the tax became due until paid. 

See. 3612. Returns executed by commissioner or collector. 


(d) Additions to taxr—(1) Failure to file return. In case of any 
failure to make and file a return or list within the time prescribed by law, 
or prescribed by the Commissioner or the collector in pursuance of law, 
the Commissioner shall add to the tax 25 per centum of its amount, 
except that when a return is filed after such time and it is shown that 
the failure to file it was due to a reasonable cause and not to willful 
neglect, no such addition shall be made to the tax: Provided, That in the 
case of a failure to make and file a return required by law, within the 
time prescribed by law or prescribed by the Commissioner in pursuance 
of law, if the last date so prescribed for filing the return is after August 
30, 1935, then there shall be added to the tax, in lieu of such 25 per 
centum : 5 per centum if the failure is for not more than 30 days, with an 
additional 5 per centum for each additional 30 days or fraction thereof 
during which failure continues, not to exceed 25 per centum in the 
aggregate. 

(2) Fraud. In case a false or fraudulent return or list is willfully 
made, the Commissioner shall add to the tax 50 per centum of its amount. 


(e) Collection of additions to tax. The amount added to any tax 
under paragraphs (1) and (2) of subsection (d) shall be collected at the 
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same time and in the same manner and as a part of the tax unless the tax 
has been paid before the discovery of the neglect, falsity, or fraud, in 
which case the amount so added shall be collected in the same manner as 
the tax. 

See. 3655. Notice and demand for tax. 

(a) Delivery. Where it is not otherwise provided, the collector 
shall in person or by deputy, within ten days after receiving any list of 
taxes from the Commissioner, give notice to each person liable to pay any 
taxes stated therein, to be left at his dwelling or usual place of business, 
or to be sent by mail, stating the amount of such taxes and demanding 
payment thereof. 

(b) Addition to tax for nonpayment. If such person does not pay 
the taxes, within ten days after the service or the sending by mail of such 
notice, it shall be the duty of the collector or his deputy to collect the said 
taxes with a penalty of 5 per centum additional upon the amount of 
taxes, and interest at the rate of 6 per centum per annum from the date 
of such notice to the date of payment; * * * 


See. 1718. Penalties. 

(a) Any person required under this chapter to pay any tax, or re- 
quired by law or regulations made under authority thereof to make a 
return, keep any records, or supply any information, for the purpose of 
the computation, assessment, or collection of any tax imposed by this 
chapter, who willfully fails to pay such tax, make such return, keep such 
records, or supply such information at the time or times required by law 
or regulations, shall, in addition to other penalties provided by law, be 
guilty of a misdemeanor and, upon conviction therof, be fined not more 
than $10,000, or imprisoned for not more than one year, or both, to- 
gether with the costs of prosecution. 

(b) Any person required under this chapter to collect, account for 
and pay over any tax imposed by this chapter who willfully fails to collect 
or truthfully account for and pay over such tax, and any person who 
willfully attempts in any manner to evade or defeat any tax imposed by 
this chapter or the payment thereof, shall, in addition to other penalties 
provided by law, be guilty of a felony and, upon conviction thereof, be 
fined not more than $10,000, or imprisoned for not more than five years, 
or both, together with the costs of prosecution. 

(ec) Any person who willfully fails to pay, collect, or truthfully 
account for and pay over, any tax imposed by this chapter, or willfully 
attempts in any manner to evade or defeat any such tax or the payment 
thereof, shall, in addition to other penalties provided by law, be liable 
to a penalty of the amount of the tax evaded, or not paid, collected, ac- 
eounted for and paid over, to be assessed and collected in the same man- 
ner as taxes are assessed and collected. No penalty shall be assessed 
under this subsection for any offense for which a penalty may be as- 
sessed under authority of section 3612. 

(d) The term ‘‘person’’ as used in this section includes an officer or 
employee of a corporation, or a member or employee of a partnership, 
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who as such officer, employee, or member is under a duty to perform the 
act in respect of which the violation occurs. 


§ 143.62 Penalties and interest. In case of failure to file a return 
within the prescribed time, a certain percentage of the amount of the tax 
is added to the tax unless the return is later filed and failure to file the 
return within the prescribed time is shown to the satisfaction of the 
Commissioner to be due to a reasonable cause and not to willful neglect. 
The amount to be added to the tax is 5 percent if the failure is for not 
more than 30 days, with an additional 5 percent for each additional 30 
days or fraction thereof during which the failure continues, but not to 
exceed 25 percent in the aggregate. 

Failure to pay tax within the time fixed for filing returns causes 
interest to accrue automatically, without assessment of the tax by the 
Commissioner or notice to the taxpayer, to the date of payment or assess- 
ment, whichever is prior. The due date of the tax for the purpose of 
computing interest is the last day of the month within which the return 
is required to be filed and the tax paid. 

Where assessment is made, and payment is not made within 10 days 
after the issuance of the first notice and demand (Form 17), there will 
accrue, under section 3655, a 5 percent penalty and interest at the rate 
of 6 percent per annum computed upon the entire assessment from the 
date of issuance of Form 17. until date of payment. Where assessment 
is settled by partial payments, interest shall be computed on the total 
assessment at the above-prescribed rate from the date of the first 10-day 
notice through the date of first payment, and on the balance interest 
shall be computed from the next succeeding day to the date of the next 
payment, and so on until the assessment is paid in full. 

If a claim for abatement is filed with the collector within 10 days 
after the date of the issuance of the first notice and demand, the 5 per- 
cent penalty does not attach. If the assessment is not paid within 10 
days after receipt of notice of rejection of the claim, the 5 percent 
penalty applies. The filing of the claim does not affect the accrual of 
interest, which continues to run for the full period from the date of the 
first notice and demand through the date of payment. 

If a false or fraudulent return is willfully made, the penalty under 
section 3612 (d) (2) is 50 per cent of the total tax due for the entire 
period involved, including any tax previously paid for such period. 

Any person who willfully fails to pay or collect any tax due, file 
return, or keep records, or who attempts in any manner to evade or de- 
feat the tax, is subject to a fine of $10,000, or imprisonment, or both, 
with costs of prosecution, and is also liable to a penalty equal to the 
amount of the tax not collected or paid. These penalties apply to any 
officer or employee who, as such officer or employee is under a duty to 
perform the act in respect of which the violation occurs, as well as to any 
other person who fails or refuses to perform any of the duties imposed 
by the Code, i.e., pay or collect the tax, make return, keep records, supply 
information, ete. 
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Sec. 3710. Surrender of property subject to distraint. 

(a) Requirement. Any person in possession of property, or rights 
to property, subject to distraint, upon which a levy has been made, shall, 
upon demand by the collector or deputy collector making such levy, sur- 
render such property or rights to such collector or deputy, unless such 
property or right is, at the time of such demand, subject to an attach- 
ment or execution under any judicial process. 

(b) Penalty for violation. Any person who fails or refuses to so 
surrender any of such property or right shall be liable in his own person 
and estate to the United States in a sum equal to the value of the prop- 
erty or rights not so surrendered, but not exceeding the amount of the 
taxes (including penalties and interest) for the collection of which such 
levy has been made, together with costs and interest from the date of 
such levy. 

(ec) Person defined. The term ‘‘person’’ as used in this section 
includes an officer or employee of a corporation or a member or employee 
of a partnership, who as such officer, employee, or member is under a 
duty to perform the act in respect of which the violation occurs. 

Sec. 3793. Penalties and forfeitures. 


(b) Fraudulent returns, affidavits, and claims. (1) Assistance in 
preparation or presentation. Any person who willfully aids or assists in, 
or procures, counsels, or advises the preparation or presentation under, 
or in connection with any matter arising under, the internal revenue 
laws, of a false or fraudulent return, affidavit, claim, or document, shall 
(whether or not such falsity or fraud is with the knowledge or consent 
of the person authorized or required to present such return, affidavit, 
claim, or document) be guilty of a felony, and, upon conviction thereof, 
be fined not more than $10,000, or imprisoned for not more than five 
years, or both, together with the costs of prosecution. 

(2) Person defined. The term ‘‘person’’ as used in this subsection 
includes an officer or employee of a corporation or a member or employee 
of a partnership, who as such officer, employee, or member is under a 
duty to perform the act in respect of which the violation occurs. 


See. 35. Criminal Code of the United States, as amended by the 
Act approved April 4, 1938 (52 Stat., 197). 

(A) Whoever shall make or cause to be made or present or cause 
to be presented, for payment or approval, to or by any person or officer 
in the civil, military, or naval service of the United States, or any de- 
partment thereof, or any corporation in which the United States of 
America is a stockholder, any claim upon or against the Government of 
the United States, or any department or officer thereof or any corpora- 
tion in which the United States of America is a stockholder, knowing 
such claim to be false, fictitious, or fraudulent; or whoever shall know- 
ingly and willfully falsify or conceal or cover up by any trick, scheme, 
or device a material fact, or make or cause to be made any false or 
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fraudulent statements or representations, or make or use or cause to be 
made or used any false bill, receipt, voucher, roll, account, claim, certifi- 
cate, affidavit, or deposition, knowing the same to contain any fraudulent 
or fictitious statement or entry in any matter within the jurisdiction of 
any department or agency of the United States or of any corporation 
in which the United States of America is a stockholder; or whoever shall 
enter into any agreement, combination, or conspiracy to defraud the 
Government of the United States, or any department or officer thereof, 
or any corporation in which the United States of America is a stock- 
holder, by obtaining or aiding to obtain the payment or allowance of any 
false or fraudulent claim; * * * shall be fined not more than $10,000, or 
imprisoned not more than ten years, or both. 


AUTHORITY FOR REGULATIONS 


See. 3791. Rules and Regulations. 

(a) Authorization—(1) In general. * * * the Commissioner, with 
the approval of the Secretary, shall prescribe and publish all needful 
rules and regulations for the enforcement of this title. 

(2) In case of change in law. The Commissioner may make all such 
regulations, not otherwise provided for, as may have become necessary 
by reason of any alteration of law in relation to internal revenue. 

(b) Retroactivity of regulations or rulings. The Secretary, or the 
Commissioner with the approval of the Secretary, may prescribe the 
extent, if any, to which any ruling, regulation, or Treasury Decision, 
relating to the internal revenue laws, shall be applied without retroactive 
effect. 


§ 143.63 Promulgation of regulations. In pursuance of the pro- 
visions of the law, the foregoing regulations are hereby prescribed. 


[SEAL] Norman D. Cann, 
Acting Commissioner 
of Internal Revenue. 
Approved: February 1, 1943. 
JouN L. SULLIVAN, 
Acting Secretary of the Treasury. 


[F. R. Doe. 43-1723; Filed, February 1, 1943; 4:42 p. m.] 







































Railroad Retirement Act and Related Activities 





In Ellers v. Railroad Retirement Board, the United States Circuit 
Court of Appeals for the Second Circuit held that a decision of the 
Railroad Retirement Board that a railroad employee was not entitled to 
a pension beause of his discharge, prior to the effective date of the Act, 
was supported by substantial evidence even though based on investiga- 
tions of employees of the Board and letters and information obtained 
from the railroad, notwithstanding the fact that sworn evidence sub- 
mitted to the Board by the claimant gave rise to an inference that he was 
granted a furlough. The Court, in its opinion, said: 


; 
Railroad Retirement Act Decision 
| 


‘While the Board is given power to compel the attendance of wit- 
nesses, administer oaths and take testimony, 45 USC 228} (b)4, its 
: administration of the Acts is not confined to information obtained 
; by testimony. The same section authorizes it to ‘make all necessary 
investigations in any matter involving annuities or other payments’ ; 
and to ‘require all employers and employees * * * to furnish such 
information and records as shall be necessary for the administration’ 
of the Acts. If an employer wilfully refuses to make a report or 
knowingly reports false information he is subjected to severe crim- 
inal penalties by * * * the Acts. 


‘*It is clear, therefore, that in adjudicating claims for annuities the 
Board is permitted to consider evidence which would be objection- 
able in a court of law, and if it is of a kind on which fair-minded 
men are accustomed to rely in serious matters, it can support an 
administrative finding. * * * Rejecting, as we do, the theory that 
statements in affidavits must necessarily prevail over unsworn re- 
ports by officers of the railroad or agents of the Board we are satis- 
fied that the Board’s decision finds substantial support in the evi- 
dence and was not arbitrary or capricious.’’ 








N. R. A. B. Cases 


The First Division of the National Railroad Adjustment Board had 
6,334 cases awaiting decision on January 23, 1943. The Board had 
heard 1,226 of these, of which 8 are deadlocked. 





Railroad Unemployment Insurance Benefit Certifications 


The Railroad Retirement Board has released the following table 
showing Unemployment Insurance certifications for December 1942: 
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December 1942 
Certifications 
with 8-13 days 
All Certifications of unemployment 
Daily Certifications with 14 Average 
benefit days of days of 
rate Percent unemployment unemploy- ern 
Number of total Number ment Nor 
Total 1584 100.0 1121 463 10.6 re 
$1.75 69 4.4 50 19 10.8 Jan 
2.00 369 23.3 272 97 10.7 4. 
2.25 297 18.7 206 91 10.7 max 
2.50 131 8.3 94 37 9.0 
3.00 184 11.6 134 50 10.8 line 
3.50 147 9.3 106 41 10.6 9 p 
4.00 387 24.4 259 128 10.7 oth 
seal 
LEGAL PROCEEDINGS AGAINST MEXICAN EQUIPMENT BANNED 
The Treasury Department on Thursday, February 4, issued General 
Ruling No. 15, barring all legal and other proceedings which might inter- » i 
fere with the free and unrestricted use and operation of Mexican rail- of § 
road equipment within the United States. This action was taken at the 
the request of the Government of Mexico, the State Department, the ten: 
Board of Economic Warfare, and other interested Government agencies. Rai 
_ Under this Ruling, all Mexican railroad equipment within the Ral 
United States is accorded immunity against claimants seeking to at- for 
tach or otherwise seize ench property. Moreover, under this Ruling no the 
legal, equitable or possessory interest can be obtained in such rolling 
stock and equipment by virtue of any judicial process unless a Treasury 
license is first obtained. 
VOLUMES OF TRAFFIC WORLD FOR SALE on 
Mr. A. Larsson, 268 Market St., San Francisco, California desires to dro 
dispose of the following: Jar 
2 Volumes Traffic World (bound in linen) from July, 1929 to De- 
cember, 1936, inclusive. av 
2 n¢ 
also: Re’ 


Traffic World (unbound) for years 1937 to 1942. 
Index for above. 
I aaa th lait $50.00 ( 


Anyone interested should communicate direct with Mr. Larsson. 
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Bituminous Coal Act of 1937 and 
Related Activities 


Six Days Per Week 


The six-day week has been adopted by coal producers in the north- 
ern portion of the Appalachian area, that is, Pennsylvania, Maryland, 
Northern West Virginia, Ohio and Panhandle of West Virginia. Maxi- 
mum Prices have now been revised upward in accordance with OPA’s 
promise. Prices for District 2, Western Pennsylvania, became effective 
January 30. Prices for Districts 1, 3, 4 and 6 became effective February 
4. (Prices for Districts 22 and 23 became effective on February 3, and 
maximum prices for Districts 14 and 20 were made effective February 6. 

The revised maximum prices made effective in the East are on the 
lines of the understanding worked out several weeks ago. This is about 
9 per cent allowed on labor cost and an average of 8 cents per ton for 
other costs during the past several months, making an average upwards 
scale ranging from about 18 cents to 23 cents per ton. 





Office of Solid Fuels Coordinator Appointment 


Solid Fuels Coordinator Ickes has announced appointment of Fred 
A. Dawson, Indianapolis, as Associate Deputy Coordinator of the Office 
of Solid Fuels Coordinator for War. Dawson, who will have charge of 
the Transportation aspects of Solid Fuels problems, has been superin- 
tendent of the Cincinnati Terminal Division of the New York Central 
Railroad. He will handle the work formerly under the direction of 
Ralph P. Russell, who has been loaned to the Petroleum Administration 
for War to devote his attention to transportation problems concerning 
the fuel oil emergency. 





Bituminous Coal Stocks January 1 


Industrial users and retail dealers showed a decrease in coal stocks 
on hand January 1, 1943, compared with December 1, 1942, total stocks 
dropping from 60 days’ supply on December 1 to 51 days’ supply on 
January 1. 


January 1, 1943 December 1, 1942 
Net Tons Days’ Supply Net Tons Days’ Supply 
Industrial 75,703,000 57 79,244,000 (a) 63 
Retail 10,190,000 28 11,630,000 (a) 45 
Total 85,893,000 51 90,874,000 (a) 60 


(a) Revised 
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Miners Demand $2.00 A Day Increase 


The United Mine Workers have made known their demand for a 
$2.00 per day increase in miners’ wages after the expiration of the pres- 
ent contract on March 31. 

The joint conference of Coal Operators and Mine Workers is 
scheduled to convene in New York City on March 14. 





Bituminous Coal Prices 


The Bituminous Coal Division has issued an Order granting relief 
on Minimum Coal Prices in District 10. 

Findings of the Director as contained in the order, follow: 

‘*The original petition in this matter requests that no exceptions 
be allowed with respect to locomotive fuel sold to off-line railroads. 
Nevertheless, since railroad locomotive fuel Price Exception 1-A in 
§ 330.10 (a) (3) of the Schedule of Effective Minimum Prices for Dis- 
trict No. 10 for All Shipments Except Truck is applicable to the coals 
of all other mines in Price Group No. 14 of District No. 10 for which 
minimum prices have been established for all shipments except truck 
and since no reason has been advanced for denying the application of 
this Price Exception to the coals of Mine Index No. 1475, the relief 
granted herein makes the said Price Exception applicable to the coals of 
Mine Index No. 1475. 

**Dated: January 21, 1943. 


(seal) Dan H. WHEELER, 
Director.’’ 


The railroad locomotive fuel price as contained in the order shall 
be: Mine Run: $1.95, Modified Mine Run: $2.00, and Screenings: $1.40, 
and railroad locomotive fuel price exception 1-A shall apply. 














Motor Transportation 


By J. Nintan Beaux, Editor 
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1. Board of Investigation Research 


The Board of Investigation and Research, which has been making a 
study of public aids to transportation, expects to issue its report by 
June of this year. The Board has about completed its studies of highway 
expenditures and the next important step would be the allocation of 
highway costs between the highway users as a class and the general 
public. After the highway users’ portion has been determined it will be 
necessary to allocate the payments by classes of vehicles. 

When the Board held public hearings in June and July, 1942, the 
American Trucking Associations contended that any allocation of costs 
by classes of vehicles, would have to take into consideration trade bar- 
riers, such as size and weight restrictions. In commenting on the re- 
vised exhibits covering expenditures, ATA requested the Board to 
prepare alternative exhibits. 

The revised exhibits prepared by the Board’s staff included assumed 
interest on all unamortized expenditures as distinguished from interest 
actually paid. ATA requested preparation of an alternative exhibit 
confining interest to that actually paid. The staff exhibits depreciated 
grading and ATA took the position that grading does not depreciate and 
should not be depreciated or amortized, and it asked that alternative 
exhibits be prepared without depreciation or amortization of grading. 
In support of its position it pointed out that railroad grading is not 
depreciated or amortized in either valuation cases or in accounting pro- 
eedure. The staff exhibits assigned relatively short lives to macadam and 
similar types of surfacing, whereas ATA contends that the life of such 
surfacing may be prolonged indefinitely through maintenance, similarly 
to ballast on the railroad, and should not be depreciated. It requested 
alternative exhibits without depreciation for such surfacing. The staff 
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exhibits included expenditures by miscellaneous governmental agencies 
such as those having to do with national parks, Indian affairs, military 
reservations, special service highways, ete. ATA questioned the cor- 
rectness of charging highway users with such expenditures and asked 
that alternative exhibits be prepared without the inclusion of expendi- 
tures of that kind. ; 

In view of the fact that the Board expects to complete its report 
in June it appears unlikely that further public hearings will be held. 





2. Atherton Appointed Manager of ATA 


Ray G. Atherton has been appointed general manager of the Ameri- 
can Trucking Associations. Mr. Atherton was formerly district director 
for the Interstate Commerce Commission and more recently was asso- 
ciate director of the Motor Transport Division of the Office of Defense 
Transportation. 





3. Size And Weight Legislation 


Senator Andrews of Florida has introduced S. 154, providing for 
Federal regulation of sizes and weights of motor vehicles. The bill is 
similar to 8. 2015 introduced last year, except provision is made whereby 
Federal control would cease six months after the end of the war. On 
the House side, Congressman Magnuson of Washington, introduced 
H. R. 364, which is similar to S. 2015 of the last session. 





4. Private Carriers—Overtime Wages 


The Fourth Cireuit Court of Appeals has held that drivers for 
private carriers are not subject to the overtime wage provisions of the 
Fair Labor Standards Act, regardless of whether the Interstate Com- 
merce Commission had prescribed regulations. This decision was in a 
ease by Wilson Richardson against the James Gibson Company. In a 
similar case the Eighth Circuit Court of Appeals had ruled that drivers 
for private carriers were entitled to overtime until the Commission had 
taken jurisdiction and prescribed regulations. This decision was reached 
in the case of Bayley v. Southland Gasoline Co. In view of the fact that 
the decisions of the two circuit courts are in conflict, the issue in all 
probability will be taken to the Supreme Court. 





5. Anti-Trust Action Against Rate Bureaus 


The Anti-Trust Division of the Department of Justice has dis- 
continued its prosecution of the various motor carrier rate bureaus. A 
number of governmental agencies, interested in the prosecution of the 
war, urged the Attorney General to take this action. 
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6. Shipper Routing of Motor Carrier Freight 


Congressman Jonkman of Michigan has introduced H. R. 470 to 
give shippers the right to designate the routing of shipments by motor 
vehicles. A number of similar bills have been introduced from time to 
time and all of them have been opposed by the American Trucking Asso- 
ciations. The position of that association is that it is idle to give the 
shippers the right to route their freight so long as trade barriers in the 
form of size and weight restrictions are in effect and so long as there is 
a lack of reciprocity between the states. 





7. Motor Carrier Mergers 


The Interstate Commerce Commission in its 56th annual report 
discloses a great increase in the number of motor carrier mergers and 
consolidations. There were 742 such cases in 1942 which was a 49% 
increase over the annual average for the preceding five years. In the 
seven years ending September 30, 1942, 1785 unification applications 
were filed with the Commission. 





8. ODT—Reductions in Truck Mileage 


ODT has expressed considerable disappointment in connection with 
the voluntary action being taken by the motor carrier industry to reduce 
mileage and save rubber. Various committees have been appointed and 
which are working on the problem. It is strongly suggested that unless 
some voluntary plan be quickly adopted that ODT may be compelled to 
take over the routing and dispatching of motor truck traffic. 





9. Britain to Control Long-Haul Trucks 


The British government has decided that truck transportation— 
because of the shortage of rubber and motor fuel—must be regarded as 
a “‘supplement to the other forms of transport,’’ not to be used except 
where other transport agencies cannot do the job. To put an end to 
needless use of trucks for long-haul transportation, the government has 
taken over detailed direction of all truck runs for distances over 60 miles 
—and shippers who want to use trucks for long-hauls now have to do 
business with the government, showing cause why highway transporta- 
tion must be used. 





10. Contract Carrier Rate Adjustment Procedure 


Contract carriers and operators of storage and terminal services 
supplying services entirely within one state may now file applications 
for adjustment of their maximum prices with their OPA regional offices 
instead of sending the applications to Washington, the Office of Price 
Administration announced January 25. 
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This provision is contained in Amendment No. 4 to Supplementary 
Regulation No. 15 to the General Maximum Price Regulation, effective 
January 30, 1943. 

In cases where the operation of carriers other than common carriers 
cross state lines and where the terminal and warehouse operators supply 
interstate services, the applications will continue to be received in the 
Washington office. 

OPA pointed out that the new procedure will speed action upon the 
applications and will enable persons familiar with conditions in the 
regions affected to determine price actions. On the other hand the close 
association between the national OPA office and the Interstate Commerce 
Commission in Washington makes it imperative that interstate cases be 
handled in the national Capital. 





11. Striking Truck Drivers Arrested 


Portland, Me.—In legal action believed unprecedented in this sec- 
tion of the country, a tort capias writ was issued in Superior Court here 
on January 9, for the arrest of 10 striking truck drivers on conspiracy 
charges as result of a ‘‘wildeat’’ walkout. Soon after Judge George L. 
Emery signed the writ, six of the drivers were arrested and lodged in 
Cumberland County jail. The others were expected to be arrested before 
nightfall. 

The writ, described as a civil action, is returnable at the February 
term of Superior Court, and authorities said the defendants would have 
to remain in jail pending trial unless they raise $15,000 total bail in the 
interim. 

Thousands of dollars worth of war materials were tied up in the local 
warehouse of the Hemingway Brothers Interstate Trucking Co., of New 
Bedford, Mass., as a result of the walkout. Mayo S. Levenson, local 
attorney for the company, who obtained the writ, charged that the 
strikers had established an illegal picket line which prevented trucks 
from leaving the city. 





12. Allied Van Lines—Pooling Application 


The entire Commission heard oral argument on January 27th on the 
pooling plan proposed by Allied Van Lines, Docket MC-F-1775. Among 
the issues involved is whether the plan was a pooling of traffic and reve- 
nues or a merger of operating rights. A proposed report by Examiner 
Higgins had recommended approval of the plan subject to certain 
modifications. 





13. Revenues and Passengers of Class | Motor Carriers 


The Division of Transport Economics and Statisties of the ICC has 
released its Statement No. M-700 showing revenues and passengers of 
the Class I Motor Carriers of passengers for October, 1942. 
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The Statement shows the carriers revenues for October 1942 as 
being $25,655,504 as compared to $13,788,826 in October, 1941, an in- 
erease of 86.1 per cent. 

There were 36,123,525 passengers carried in October, 1942 as com- 
pared with 19,096,775 in October, 1941 an increase of 89.2 per cent. 





14. Drivers’ Work Hours Clarified 


Truck drivers riding in the trucks’ sleeping berths while the relief 
driver is at the wheel need not be compensated in accordance with the 
Fair Labor Standards Act for time so spent according to an opinion an- 
nounced recently by L. Metcalfe Walling, Administrator of the Wage 
and Hour and Public Contracts Divisions of the Department of Labor. 
Mr. Walling emphasized that all other time spent right on the truck 
and furthering the employer’s business would be considered ‘‘hours 
worked’’ and hence compensable under the Act. 

This position of the Wage and Hour and Public Contracts Divisions, 
Mr. Walling stated, is in accord with that of the Interstate Commerce 
Commission. 





15. ATA Index Numbers 


According to the American Trucking Associations’ index figures, 
truckloadings in December, 1942 were 22.9% above those for December, 
1941. The index figure stood at 184.84. The base index figure of 100% 
represents an average for the three year period 1938-1940. 











Freight Forwarder Regulations 
By Gites Morrow 
Commerce Counsel, Freight Forwarders Institute 


Released Rates Order FF No. 2 


The I.C.C., by order dated January 19, 1943, has issued Released 
Rates Order FF No. 2, effective as of February 1, 1943. The order is 
applicable to all freight forwarders and their duly authorized agents, 
and takes the place of Released Rates Order FF No. 1, which, by its term 
expired January 31, 1943 (See 9 I. C. C. P. Journal 1113). 

The new order permits the establishment of carload and less-than- 
carload classification ratings on various commodities, dependent upon 
the released value of the property, and is, in effect, an extension of the 
authority granted by the expiring Released Rates Order FF No. 1, with 
certain exceptions as noted in the order. No expiration date is fixed for 
Released Rates Order FF No. 2. 


Hearings on Forwarder Applications 


The I.C.C. has set for hearing a number of applications for permits 
to operate as a freight forwarder under the provisions of Part IV of the 
Act. The applications, locations and dates of the hearings are as fol- 
lows: 


F.F.-36 D. C. Andrews & Company of Illinois, and 

F.F.-37 General Carloading Co., Inc—9:30 A. M., February 18, 
1943, St. George Hotel, Brooklyn, N. Y., before Examiner 
Weems. 

F.F.-144 Gulf Carloading Co., Inc..—9:30 A. M., February 19, 
1943, St. George Hotel, Brooklyn, N. Y., before Examiner 
Weems. 

F.F.-49 Westland Forwarding Co.,—9:30 A. M., March 19, 1943, 
Hotel Sherman, Chicago, IIl., before Examiner Hall. 


Hearings have already been heard on a number of forwarder appli- 
cations, as reported in the January issue of the JouRNAL. 


Quarterly and Annual Report Forms 


The I. C. C., by Division 1, acting under authority of Section 412 of 
the Interstate Commerce Act, has issued orders prescribing the forms to 
be used by freight forwarders in making quarterly and annual reports 
of their revenues, expenses and statistics. 

For reporting purposes, forwarders are divided into two classes, 
according to the amount of their gross revenues for the calendar year 
1942. Those forwarders having gross revenues for the year in excess 
of $100,000 are required to file Annual Report Form F-a, in duplicate, 
for the year 1942, on or before March 31, 1943. Such forwarders are 
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also required to file Quarterly Report Form QFF, beginning with the 
three months’ period ending March 31, 1943, and quarterly thereafter, 
within sixty days after the close of the period to which it relates. 

Forwarders whose gross revenues for the year 1942 were less than 
$100,000 are not required to file the quarterly report form. They are, 
however, required to file an annual report, on form F-b, by March 31, 
1943. This is an abbreviated report form, much less detailed than that 
required of forwarders whose revenues are above the prescribed amount. 

In a letter to the Chief Accounting Officers of the freight forward- 
ers, dated January 28, 1943, Dr. M. O. Lorenz, Director of the Bureau 
of Transport Economics and Statistics of the Commission, in explaining 
the forms, defined the term ‘‘gross revenues’’ to mean the amounts re- 
eeivable from shippers and from other forwarder operations before de- 
duction of payments of freight charges to transportation agencies and 
other charges. Dr. Lorenz explained that the term does not include 
deductions for ‘‘Transportation purchased.’’ 


Additional Forwarder Application 


The total number of freight forwarder applications for permits to 
operate under the provisions of Part IV of the Interstate Commerce Act 
has reached 156. The latest application to be docketed, F.F.-156, was 
filed by Motor Rail Company, Jersey City, N. J. Applicant seeks author- 
ity to continue the transportation of general commodities between New 
York, N. Y., and Washington, D. C., and intermediate points on the 
Pennsylvania Railroad. 


Regulations—Transportation Tax 


The Commissioner of Internal Revenue, under date of February 1, 
1943, issued regulations 113, 1943 edition, relating to the tax on the 
transportation of property prescribed by the Revenue Act of 1942. 

Freight forwarders are included within the definition of the term 
“‘person engaged in the business of transporting property for hire’’ 
with which term the word ‘‘carrier’’ is defined to be co-extensive. In 
order to avoid duplicate taxation on the same property, the regulations 
specifically provide that the tax does not apply to an amount paid by a 
earrier, freight forwarder, express company, or similar person for the 
transportation of property with respect to which a tax is payable to such 
earrier, freight forwarder, express company, or similar person. The 
term ‘‘similar person’’ is not defined. 

The new tax regulations are printed elsewhere in this issue of the 
Journal. 











Water Transportation 


By R. GranvinteE Curry, Editor 


New Director of O. D. T. Division of Inland Waterways 


The appointment of Mr. Glenn E. Taylor to succeed Mr. Edward 
Clemens, resigned, as Director of the Division of Inland Waterways of 
the Office of Defense Transportation was announced recently by Mr. 
Joseph B. Eastman, O. D. T. Director. 

Mr. Taylor, before entering government service, was district super- 
intendent of the Federal Barge Lines. He was Assistant Director of the 
Division of Inland Waterways until August, 1942, when he was named 
Deputy Assistant to Mr. Ernst Holzborn, Assistant O. D. T. Director in 
charge of Waterways Transport, and participated actively in the 
agency’s efforts to expedite the recently approved barge, towboat, and 
tugboat construction program, designed to increase the flow of petroleum 
to the Eastern Seaboard. 





Coordination of Towage Operations Approved by O. D. T. 


By Special Order O. D. T. W-2, of February 15, 1943, the Office of 
Defense Transportation authorized certain inland waterway carriers, 
subject to terms acceptable to each company, to ‘‘tow barges or other 
craft for one another whether such barges or other craft be laden with 
cargo or otherwise.”’ 

The order states that it is not to be construed as authorizing joint 
action by the carriers in establishing rates for towage for the public or 
transportation of property for the public, or as affecting liability for loss 
or damage in respect to property transported. Following is the explana- 
tory notice accompanying the order: 


‘‘To bring about a more complete and efficient use of all trans- 
port equipment on the nation’s vast network of inland waterways, 
Joseph B. Eastman, Director of the Office of Defense Transportation, 
today authorized five large barge operators to ‘tow barges or other 
craft for one another.’ 


‘* Affected by Mr. Eastman’s order (Special Order ODT W-2) 
were the American Barge Line Company, the Campbell Transpor- 
tation Company, the Inland Waterways Corporation (Federal 
Barge Lines), the Union Barge Line Corporation, and the Missis- 
sippi Valley Barge Line Company. 

‘‘Today’s action, expected to ‘spread out’ the motive power 
available to the five lines, is the outgrowth of a statement issued by 
Mr. Eastman last November encouraging water carriers to submit for 
ODT approval joint action plans designed to coordinate towage 
operations for the conservation of equipment. 
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‘The lines whose plans were sanctioned by the ODT today, 
after approval by the Department of Justice and other interested 
Government agencies, control from 800 to 900 barges, constituting 
approximately 80 per cent of the common carrier tonnage on the 
inland waterways, and move from five to six million tons of freight 
annually.’’ 





First Volume of Decisions of Maritime Commission 
and Predecessor Agencies 


The Government Printing Office has just made available Volume I 
including all decisions of the United States Maritime Commission and 
predecessor government agencies, namely United States Shipping Board 
and Department of Commerce United States Shipping Board Bureau, 
under the regulatory provisions of the Shipping Act, 1916, and related 
acts. This volume covers the period from November, 1919, to November, 
1938. The decisious subsequent to those included in the volume are not 
yet suffivient for the publication of Volume II. 

it is interesting to note that while the Maritime Commission and its 
predecessor agencies have published only one volume of decisions since 
these agencies began their regulatory work to the present time, the Inter- 
state Commerce Commission has published a total of 256 volumes, in- 
eluding finance, valuation, and motor carrier reports, the total number 
of volumes since it was organized, being 311. 





Water Carrier Pass Regulations 
The Interstate Commerce Commission made public recently an order 
prescribing regulations to govern the forms ard recording of passes by 
water carriers subject to part III of the Interstate Commerce Act. 





Traffic Assistant Appointed by Mississippi River System 
Carriers’ Association 
The Mississippi River System Carriers’ Association has announced 
the employment of Mr. Joseph O. Earp as rate man and general assist- 
ant to the president, Mr. Lachlan Macleay. The announcement states 
that Mr. Earp attended Central College, Fayette, Mo., served for a 
number of years with the Federal Barge Lines in Chicago and New 


Orleans, and was recently in the employ of the Office of Defense Trans- 
portation in Washington, D. C. 


1 C. C. Decisions 


Extent of Operation on Further Hearing—Specific Commodities— 
Modification of Description of Service 
Division 4, on further consideration and after a hearing in No. 
W-630, A. L. M ‘echling Barge Line Common Carrier Application, decided 
January 27, 1943, found that public convenience and necessity require 
extension of operations by applicant as a common carrier of grain and 
soybeans between all ports and points on the Illinois Waterway and that 
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portion of the Mississippi River between Burlington, Iowa, and New 
Madrid, Mo., in extension of the operation authorized by its prior report 
in 250 I. C. C. 77. In the prior report a certificate had been authorized 
under the ‘‘grandfather’’ clause and the applicant on reconsideration 
sought authority to conduct the extended operations which it instituted 
during the ‘‘interim period’’ after January 1, 1940. The ‘‘grandfather’’ 
rights had been limited to points on the Illinois Waterway north of and 
including Havana, III. 

The Commission in holding that the transportation of grain and 
soybeans in bulk was not exempt under section 303(b) of the act said 
that ‘‘Prompt service for the shippers and economical operation by 
applicant makes necessary the transportation of more than 3 bulk com- 
modities in the same tow.’’ In support of its conclusions the Commission 
also referred to representations by several grain interests as to the need 
for the continuation of applicant’s service, to the fact that the Federal 
Barge Lines, the principal grain carrier on the waters involved, did not 
oppose the application, and to the fact that applicant’s extended route 
**serves several grain elevators not located on rail lines, and that these 
elevators are designed for use only for further transportation by water.’’ 

In ruling against the contention of protestant railroads that the 
operation should be continued subject to the exemption of Section 
303(b), the Commission after referring to elevators not served by rail- 
road but by applicant, said : 


‘‘Grain is one of the principal commodities transported on the 
waterways of this section of the country, and it is obvious that 
Congress would not have appropriated large sums for their develop- 
ment unless it had intended that they be used by water carriers 
engaged in the transportation of this commodity. In enacting part 
III, Congress provided for regulation of water carrier charges and 
services in relation to the national transportation system. To hold 
that applicant’s operations are exempt would not eliminate com- 
petition with protestants except to the extent that applicant’s 
services might be impeded by its inability to handle more than 3 
bulk commodities in the same tow. We conclude, therefore, that the 
need of the public for water transportation requires authorization 
of applicant’s extended operation, and that the national transporta- 
tion policy of the act will best be fulfilled by regulation of applicant 
under part III of the act.’’ 


It is interesting to note that while in the original certificate appli- 
cant was authorized to operate ‘‘by non-self-propelled vessels’’ the new 
certificate issued to replace the old certificate and to cover the extension 
of service provided that the operation should be ‘‘by non-self-propelled 
vessels with the use of separate towing vessels.’’ 
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Exempt Towing and Chartering of Towboats to Other Carriers Found 
Insufficient to Sustain “Grandfather’’ Rights. 


In No. W-492, Bronz Towing Line, Inc. Contract Carrier Applica- 
tion, decided February 4, 1943, Division 4 found that applicant was not 
entitled to operating rights under the ‘‘grandfather’’ clause of the act 
because (a) although ‘‘engaged in the general towage business since 
1907’’ it performed only exempted transportation during the critical 
period, and (b) chartered its tugboats to water carriers which had filed 
applications with the Commission for authority to continue their oper- 
ations and there was no chartering of vessels to shippers. 

In dealing with the subject of exempt towage the Commission said: 


‘* Applicant shows 22 operations from 1937 to 1939, inclusive, 
and 40 operations during 1940 and the first four months of 1941, to 
and from points beyond New York Harbor and contiguous harbors. 
The transportation consisted of (1) the towage of vessels loaded 
with mud, sand, and crushed stone in bulk and no non-bulk com- 
modities in the same vessel or tow between such ports as Hempstead, 
Port Jefferson, Peekskill, Eatons Neck, and Northport, N. Y.; points 
within New York Harbor area, Norwalk, Bridgeport and Stamford, 
Conn.; (2) towage of a bargeload of pig iron from Troy, N. Y., to 
Bridgeport, Conn., and of an oil barge from New York Harbor to 
Oyster Bay, N. Y., for other carriers; and (3) the towage of a pile- 
driver for a construction company from Oyster Bay to New York 
Harbor and return. The towage of vessels loaded with not more 
than three bulk commodities and no non-bulk commodities is exempt 
under section 303(b). The towage by applicant of pig iron and the 
oil barge for other carriers subject to the act is exempt under sec- 
tion 303(f) (2) ; and the towage of a pile-driver is exempt from the 
provisions of part III of the act by reason of our order of October 
26, 1941, in Ex Parte No. 147, Towage of Floating Objects.’’ 


As to applicant’s chartering of its vessels, the Commission said : 


‘applicant is not engaged in transportation as a common or contract 
carrier as defined in section 302(d) and (e) of the act and it need 
not obtain a certificate or permit to continue such operation. It 
has not chartered floating equipment to shippers. Under these 
circumstances applicant has not engaged in any transportation sub- 
ject to part III of the act in the chartering of vessels, and it is not 
entitled to authority under section 309(f) to charter its vessels to 
others.”’ 


Commissioner Porter dissented on the ground that in his opinion 
applicant had ‘‘not restricted its services to such operations as have been 
or are exempt’’ and should not be denied a certificate to continue oper- 
ation as a common carrier in performance of general towage, citing W-12, 
Moran Towing and Transportation Company, Inc., Applications, de- 
cided November 19, 1942. 
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Common Carrier Status—Charter Party Agreement With Shippers— 
Sailing Vessels—tinterruption of Operation. 


In No. W-28, Burtis M. Wasson Contract Carrier Application, and 
related case, decided’ February 4, 1943, the applicants were found by 
Division 4 to be entitled under the ‘‘grandfather’’ clause to continue 
operation as common carriers by sailing vessels in the transportation of 
specified commodities between ports and points on the Atlantic Coast. 

In holding applicants to be common carriers the Commission said: 


‘‘These coastwise sailing vessels complete only a few trips each 
year, and are able to transport property for only a few shippers. 
The shipments offered to this type of craft are limited in kind be- 
cause the vessels are not adapted to satisfactory transportation of 
many commodities, but there are certain shippers which depend 
upon this means of economical transportation. Such business is 
usually obtained by applicants through Gilmertin & Company, ship- 
brokers at New York, N. Y., who solicit the general public and ar- 
range charter party agreements between the shippers and operators 
of the sailing vessels. These agreements usually cover single voy- 
ages. In such operations applicants are actually serving the public 
to the limited extent of their abilities, soliciting the traffic through 
their broker. The charter party agreements should be regarded 
simply as agreements to transport freight, and not of importance 
in determining applicant’s status. The carriers have held out their 
services to that part of the public which is able to use them, and 
for this reason they are common carriers.’’ 


One of applicants had discontinued operations ‘‘because of war time 
risks and high insurance rates.’’ As to this the Commission said ‘‘This 
interruption of service was due to circumstances beyond his control, and 
for this reason we will not deny issuance of a certificate.’’ 








General Towage—C Carrier Status. 


Division 4 in No. W-370, Albert Bernert Common and Contract 
Carrier Application, decided January 13, 1943, found that applicants 
were entitled under the ‘‘grandfather’’ clause to continue operations as 
common carriers by towing vessels in the performance of general towage, 
in interstate or foreign commerce, between ports and points along the 
Willamette River above and including Oregon City, Ore. Although 
one of applicants had performed only the towing of logs and piling in 
rafts and the other applicant was serving only one shipper, the Commis- 
sion found that they were entitled to serve as common carriers to perform 
general towage. In this connection it said: 








‘* Although applicants have served only a limited number of 
shippers and have transported few commodities, they tow for any- 
one within the limit of their facilities. Specialization as to com- 
modities has been due to the limited nature of the transportation on 
the upper Willamette River. Interchange of traffic by applicants 
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with Columbia River carriers is a common carrier service. Holmes 
Contract Carrier Application, 8 M. C. C. 391, 393. Applicants are 
members of the Columbia River Tariff Bureau which has published 
agency tariffs filed with this Commission on behalf of applicants. 
In Stimson Lumb’r. Co. v. Kuykendall, 275 U. 8. 207, the Supreme 
Court held that a tower of logs was a common carrier because ‘it 
held itself out as a common carrier in that line of business, and by 
the tariff gave public notice to that effect.’ We conclude, that 
applicants are common carriers engaged in the performance of 
general towage.”’ 





Intrastate Commerce 


In No. W-611, Rio Vista Lighterage Company, Inc., Common Car- 
rier Application, decided January 15, 1943, Division 4 dismissed the 
application for authority under the ‘‘grandfather’’ clause to operate 
between certain ports within California. In concluding that the traffic 
was not shown to be interstate or foreign commerce, the Commission said : 


‘*Some of the lumber handled by applicant originates in Oregon 
but is shipped to Oakland, Calif., in the shipper’s own vessels. 
Applicant then transports the lumber to various points within 
California. The character of intrastate transportation is not 


changed because of preliminary carriage from a point outside of the 
State in the shipper’s own vehicle. Pennsylvania R. Co. v. Public 
Utilities Comm. of Ohio, 298 U. S. 170. 


**Sacked grain is handled by applicant from inland points to 
grain dealers at the coast ports. The record indicates that it is the 
practice of grain dealers at the coast ports to ship some grain to 
interstate or foreign destinations. That practice alone, however, is 
not determinative as to the character of applicant’s transportation. 
Lake Charles Rice Milling Co., Inc. v. Brimstone R. & C. Co., 
197 I. C. C. 1 (13). There is no indication in the present record 
that the shippers of grain over applicant’s line had any interest 
as to the destination of their shipments beyond the coast ports. 
Applicant’s manager testified that most grain grown in the Sacra- 
mento and San Joaquin deltas of California is not suitable for 
foreign shipment but is used mostly for local consumption as a 
feed, and that the grain it carried lost its identity when delivered to 
the dock. He testified further that applicant had no definite knowl- 
edge that any of the traffic handled by it within California had 
originated outside of the State or was intended for movement to a 
point outside of the State. Under these circumstances we would not 
be warranted in finding that applicant has been in bona fide oper- 
ation on January 1, 1940, and continuously since, in interstate or 
foreign transportation.’’ 





Bills and Resolutions Introduced in Congress 


By Aurrep P. Tom, Jr. 


The following bills of possible interest, were introduced in the 78th 
Congress, Ist Session, during the month of January, 1943: 


Administrative Procedure of Federal Agencies 


S. 324—Introduced by Senator Hatch of New Mexico (for himself 
and Senator Van Nuys of Indiana), on January 11, 1943, to revise the 
administrative procedure of Federal agencies; to establish the Office of 
Federal Administrative Procedure; to provide for hearing commission- 
ers; to authorize declaratory rulings by administrative agencies; and 
for other purposes. (H. R. 816 identical). 

S. 325—Introduced by Senator Hatch of New Mexico (for himself 
and Senator Van Nuys of Indiana), on January 11, 1943, to prescribe 
fair standards of duty and procedure of administrative officers and 
agencies, to establish an administrative code, and for other purposes. 

H. R. 673—Introduced by Mr. Walter of Pennsylvania, on January 
6, 1943, to prescribe fair standards of duty and procedure of admin- 
istrative officers and agencies, to establish an administrative code, and 
for other purposes. 


Aliens—Prohibiting Employment Of 
H. R. 1244—Introduced by Mr. Starnes of Alabama, on January 


18, 1943, to protect war industries and the United States merchant 
marine from the threat of sabotage and espionage by aliens. 


Aviation—Development and Construction of Aircraft 


§. Res. 59—Introduced by Senator McCarran of Nevada, on January 
14, 1943, relative to the development and construction of civil aircraft 
and its use in world air commerce. 


Aviation—Lighting of Landing Areas 


S. 16—Introduced by Senator McCarran of Nevada, on January 7, 
1943, to promote safety in the development of air commerce by regulating 
the lighting of airports and other landing areas. 


Bituminous Coal Act of 1937—Amendment To 


S. 147—Introduced by Senator Guffey of Pennsylvania, on January 
7, 1943, to amend the Bituminous Coal Act of 1937, as amended and for 
other purposes. 

H. R. 356—Introduced by Mr. Jenkins of Ohio, on January 6, 1943, 
to amend the Bituminous Coal Act of 1937, as amended, and for other 
purposes. 

H. R. 1454—Introduced by Mr. Doughton of North Carolina, on 
January 22, 1943, to amend the Bituminous Coal Act of 1937, as amend- 
ed, and for other purposes. 


ell 





Supreme Court of The United States 
Review of Cases 


By Aurrep P. THom, Jr. 


The Supreme Court of the United States, during the month of Jan- 
uary, 1943, issued the following orders of possible interest : 


CASE TO BE REVIEWED 


No. 580, Owens vs. Union Pacific Railroad Company. This case 
involves the liability of the railroad under the Federal Employers’ 
Liability Act for the death of Owens, an engine foreman, who was killed 
during switching operations when he was caught between cars. Writ of 
certiorari granted. 


Review DENIED 


No. 564, Almer Railway Equipment Company vs. Commissioner of 
Taxation, on appeal from the Supreme Court of Minnesota upholding 
the validity of the State statute imposing gross earnings tax on proper- 
ties of freight line companies furnished and leased to railroads operating 
lines within the state. Dismissed for want of a substantial Federal 
question. 





Civil Aeronautics Act of 1938—Amendment Of 


S. 246—Introduced by Senator Bailey of North Carolina, on Jan- 
uary 11, 1943, to amend the Civil Aeronautics Act of 1938, as amended, 
and for other purposes. (H. R. 1012 identical) 

H. R. 1115—Introduced by Mr. Nichols of Oklahoma, on January 
12, 1943, to amend the Civil Aeronautics Act of 1938, as amended to 
further regulate the operation and navigation of aircraft using the 
navigable air space overlying the United States, and for other purposes. 


Civilian Distress—Relief Of 


S. 450—Introduced by Senator Pepper of Florida, on January 18, 
1943, to provide benefits for the injury, disability, death, or enemy 
detention of civilians, and for the prevention and relief of civilian dis- 
tress arising out of the present war, and for other purposes. 


Claims Against United States—Settlement, Adjustment Of 


H. R. 810—Introduced by Mr. Clason of Massachusetts, on January 
7, 1943, to provide for the settlement of certain claims arising out of the 
establishment, expansion, or operation of arsenals, navy yards, and other 
Government-operated plants. hai 
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H. R. 817—Introduced by Mr. Celler of New York, on January 7, 
1943, to provide for the adjustment of certain claims against the United 
States and to confer jurisdiction in respect thereto on the Court of 
Claims and the district courts of the United States, and for other pur- 
poses. 


Clayton Act—Acquisition of Assets 


8. 577—Introduced by Senator O’Mahoney of Wyoming, on January 
25, 1943, to amend an Act entitled ‘‘An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes’’, 
approved October 15, 1914 (38 Stat. 730), as amended. (H. R. 1517 
identical). 


Conservation Authorities—Creation Of 


H. R. 802—Introduced by Mr. Rankin of Mississippi, on January 
7, 1943, to provide for the creation of conservation authorities, and for 
other purposes. 


Cost Accounting and Reporting for Federal Agencies 


S. 226—Introduced by Senator Clark of Missouri, on January 7, 
1943, to provide for the establishment and maintenance of a procedure 


for cost accounting and cost reporting for Federal agencies. 


Courts—Jurisdiction of District 


H. R. 697—Introduced by Mr. Kefauver of Tennessee, on January 
6, 1943, relating to the original jurisdiction of district courts of suits or 
proceedings arising under section 20 (11), 20 (12), 219, or 413 of the 
Interstate Commerce Act, as amended, and to the removal of such suits 
and proceedings from State courts. 


Courts—Practice Before 


H. R. 96—Introduced by Mr. O’Toole of New York, on January 6, 
1948, to amend section 272 of the Judicial Code (28 U. S. C., par. 394) 
in relation to forbidding corporations and voluntary associations from 
practicing law before courts, quasi-judicial or administrative bodies. 


Discrimination—Because of Race, Color or Creed 
H. R. 818—Introduced by Mr. Celler of New York, on January 7, 
1943, to amend the Judicial Code. 
Emergency Price Control Act of 1942—Amendment Of 


H. R. 1491—Introduced by Mr. Wolcott of Michigan, on January 
25, 1943, to amend the Emergency Price Control Act of 1942, and for 
other purposes. 
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Government Agencies—Practice Before 


H. R. 94—Introduced by Mr. O’Toole of New York, on January 6, 
1943, to prevent and make unlawful the practice of law before Govern- 
ment departments, bureaus, commissions, and their agencies by those 
other than duly licensed attorneys at law. 


Highways—Construction and Improvement Of 


H. R. 776—Introduced by Mr. Randolph of West Virginia, on Jan- 
uary 7, 1943, to improve the facilities for transcontinental motor trans- 
portation; to provide additional facilities for the national defense; to 
aid in the relief of unemployment; to promote the public safety; and 
for other purposes. 


Home Defense—Establishment Of 


H. R. 59—Introduced by' Mr. Hinshaw of California, on January 6, 
1943, to establish, for the duration and prosecution of the war, adequate 
United States Guards for the protection of lines of communication and 
supply and installations and positions deemed by the military authori- 
ties vital to national security anywhere within the requirements of 
military necessity of the United States Government. 

H. R. 832—Introduced by Mr. Costello of California, on January 
7, 1943, to establish as a part of the Reserve component of the Regular 
Army a Home Defense Organized Reserve for local home defense. 


Industrial Employment 


S. 191—Introduced by Senator O’Daniel of Texas, on January 7, 
1943, relating to the hours of employment, compensation, and conditions 
of employment of employees engaged in interstate commerce or the pro- 
duction of goods for such commerce or employed in the performance of 
any Government contract. 

H. R. 992—Introduced by Mr. Colmer of Mississippi, on January 11, 
1943, to provide for the reclassification under the Selective Training 
and Service Act of 1940 of employees engaged in war production partici- 
pating in strikes; to make it unlawful for persons to conspire to stop or 
slow down production in war contracts; to suspend the forty-hour week 
and provisions for overtime compensation; to limit the profits on war 
contracts ; and for other purposes. 


Insurance—Use of Mails Relative To 


H. R. 687—Introduced by Mr. Hobbs of Alabama, on January 6, 
1943, making it unlawful for any person, firm, association, or corporation 
not expressly excepted from the operation of the Act by the provisions 
thereof, to use the mails to solicit or effect insurance or collect or trans- 
mit insurance premiums in any State without complying with the in- 
surance laws, thereof. 
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Labor Disputes—Settlement Of 


S. 323—Introduced by Senator Hatch of New Mexico (for himself 
and Senator Van Nuys of Indiana), on January 11, 1943, to provide 
for the more economical, expeditious, and just settlement of disputes 
with the United States, and for other purposes. 


Labor Organizations—Registration Of 


8. J. Res. 9—Introduced by Senator Reynolds of North Carolina, 
on January 7, 1943, requiring the registration of labor organizations, 
prohibiting the employment of certain persons as officers or agents of 
such organizations, and for other purposes. 


Land—To Expedite Settlement by United States For Acquisition Of 


H. R. 1200—Introduced by Mr. Sumners of Texas, on January 14, 
1943, to expedite the payment for land acquired during the war period. 


Motor Carriers—Amendment To Part II, Interstate Commerce Act 


H. R. 364—Introduced by Mr. Magnuson of Washington, on January 
6, 1943, to amend part II of the Interstate Commerce Act by striking 
out present section 226 and substituting a new section 226. 

H. R. 470—Introduced by Mr. Jonkman of Michigan, on January 6, 
1943, to amend section 216 of part II of the Interstate Commerce Act, 
as amended, to give shippers the right to designate the routing of ship- 
ments by motor vehicle in certain cases. 


Motor Vehicles—Sizes and Weights Of 


S. 154—Introduced by Senator Andrews of Florida, on January 7, 
1943, to facilitate the prosecution of the war by providing for Federal 
regulation of sizes and weights of motor vehicles operating on certain 
highways. 


Motor Vehicles—Transportation of Mail By 


H. R. 1299—Introduced by Mr. Hare of South Carolina, on January 
19, 1943, relating to transportation of the mails by common carriers by 
motor vehicle subject to the Interstate Commerce Act. 


Passenger Service—Amendment to Part |, Interstate Commerce Act 


H. R. 365—Introduced by Mr. Magnuson of Washington, on Jan- 
uary 6, 1943, to amend part I of the Interstate Commerce Act to pro- 
hibit agreements and understandings between certain common carriers 
in connection with the furnishing of passenger service. 
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Patents And Copyrights & Trademarks 


H. R. 82—Introduced by Mr. Lanham of Texas, on January 6, 1943, 
to provide for the registration and protection of trade-marks used in 
commerce, to carry out the provisions of certain international conven- 
tions, and for other purposes. 

H. R. 109—Introduced by Mr. Voorhis of California, on January 6, 
1943, to promote the prosecution of the war by preventing monopolistic 
practices with regard to patents. 


Pensions—National System 


H. R. 1281—Introduced by Mr. Lane of Massachusetts, on January 
19, 1943, to establish a self-sustaining national pension system that will 
benefit retired citizens sixty years of age and over; to stabilize the 
economic structure of the Nation; and to induce a more equitable dis- 
tribution of wealth through monetary circulation. 


Periodicals—Use of Mails Relative To 


S. 547—Introduced by Senator McKellar of Tennessee, on January 
21, 1943, to require that periodicals sent through the mails or intro- 
duced into interstate commerce contain the name of the publisher, the 
place of publication, and for other purposes. 


Pipe Lines—Interstate Common Carrier Pipe Line Ownership 


H. R. 1516—Introduced by Mr. Izac of California, on January 26, 
1943, to prohibit interstate common-carrier pipe lines from transporting 
commodities in which such carriers have any interest. 


Pipe Lines—Petroleum 


H. R. 917—Introduced by Mr. Fish of New York, on January 8, 
1943, authorizing the construction of one or more pipe lines for the 
transport of petroleum and its products from States in the Middle West 
and Southwest to the vicinity of New York City. 

H. R. 1212—Introduced by Mr. Curley of Massachusetts, on Jan- 
uary 14, 1943, to provide for the installation of pipe lines sufficient to 
provide oil requirements for the eastern seaboard. 


Post-War Planning 


S. J. Res. 22—Introduced by Senator Pepper of Florida, on Jan- 
uary 18, 1943, appointing a joint committee of the Congress to make a 
study of war and post-war problems. 

H. Con. Res. 2—Introduced by Mr. Dirksen of Illinois, on January 
6, 1943, to establish a Joint Committee on Planning and Reconstruction, 
a Congressional Planning and Reconstruction Service, and for other 
purposes. 
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Property—Requisition of, By United States 


8. 217—-Introduced by Senator Reynolds of North Carolina, on 
January 7, 1943, to amend the Act entitled ‘‘An Act to authorize the 
President of the United States to requisition property required for the 
defense of the United States’’, approved October 16, 1941, to continue 
it in effect. 


Proxies—Solicitation Of 


8. 36—Introduced by Senator Gurney of South Dakota, on January 
7, 1943, to suspend the authority of the Securities and Exchange Com- 
mission under section 14 (a) and section 14 (b) of the Securities Ex- 
change Act to issue rules relating to the solicitation of proxies, consents, 
and authorizations during the period of war emergency. 

H. R. 1493—Introduced by Mr. Wolverton of New Jersey, on Jan- 
uary 25, 1943, to suspend the authority of the Securities and Exchange 
Commission under section 14 (a) and section 14 (b) of the Securities 
Exchange Act to issue rules relating to the solicitation of proxies, con- 
sents, and authorizations during the period of the war emergency. 


Railroad Retirement Act—Amendments To 


8. 140—Introduced by Senator Davis of Pennsylvania, on January 
7, 1943, to amend section 3 (g) of the Railroad Retirement.Act of 1937, 
as amended. 

S. 181—Introduced by Senator La Follette of Wisconsin, on Jan- 
uary 7, 1943, to amend the Railroad Retirement Act of 1937, to make 
eligible to an annuity individuals who, on March 1, 1937, were seventy 
years of age and were excluded because of not being employed on said 
date. 

S. 527—Introduced by Senator McKellar of Tennessee, on January 
21, 1943, to amend section 1 (b) of the Railroad Retirement Act of 1937. 

S. 553—Introduced by Senator Andrews of Florida, on January 25, 
1943, to amend the Railroad Retirement Act of 1937. 

H. R. 44—Introduced by Mr. Cannon of Florida, on January 6, 
1943, to provide for a 25 per centum increase in annuities under the 
Railroad Retirement Act of 1937. 

H. R. 103—Introduced by Mr. Van Zandt of Pennsylvania, on Jan- 
uary 6, 1943, to amend the Railroad Retirement Act to provide annuities 
for individuals who are totally and permanently disabled and have 
completed twenty years of service. (H. R. 718 practically identical) 

H. R. 104—Introduced by Mr. Van Zandt of Pennsylvania, on Jan- 
uary 6, 1943, to amend the Railroad Retirement Act of 1937 so as to 
provide for payment of benefits with respect to the month in which an 
annuitant or pensioner dies. 

H. R. 488—Introduced by Mr. Angell of Oregon, on January 6, 
1943, to amend the Railroad Retirement Act of 1937 so as to provide for 
payment of benefits with respect to the month in which an annuitant or 
pensioner dies. 
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H. R. 860—Introduced by Mr. Hendricks of Florida, on January 
8, 1943, to extend eligibility for benefits, under the Railroad Retirement 
Act of 1937, to individuals who are ineligible only by reason of the time 
of separation from service. 

H. R. 908—Introduced by Mr. Peterson of Florida, on January 8, 
1943, to amend an Act entitled ‘‘An Act to amend an Act entitled ‘An 
Act to establish a retirement system for employees of carriers subject to 
the Interstate Commerce Act, and for other purposes’, approved August 
29, 1935’’, approved June 24, 1937, known as the ‘‘ Railroad Retirement 
Act of 1937.’ 

H. R. 1122—Introduced by Mr. Shafer of Michigan, on January 12, 
1943, to extend pension benefits under the Railroad Retirement Act of 
1937 to certain employees for services rendered outside the United States 
and to increase the amount of pension payable to pensioners under such 
Act. 

H. R. 1123—Introduced by Mr. Shafer of Michigan, on January 12, 
1943, to provide that the Railroad Retirement Board may award disabil- 
ity annuities to totally and permanently disabled individuals who have 
completed a period of service within a reasonable time of thirty years’ 
service. 


Railroad Revenues—Pooling Of 


S. 236—Introduced by Senator Reed of Kansas, on January 11, 
1943, to amend section 5 of the Interstate Commerce Act, as amended, 
with respect to the pooling and division of certain revenues of carriers 
subject to such Act. 


Rates—Property Manufactured or Processed in Transit 


H. R. 695—Introduced by Mr. Kefauver of Tennessee, on January 
6, 1943, relating to through rates in the case of certain property of the 
United States manufactured or processed in transit. 


Rates—tTerritorial Equalization Of 


H. J. Res. 35—Introduced by Mr. Kefauver of Tennessee, on Jan- 
uary 6, 1943, providing for payments for the purpose of equalizing, as 
between the different regions or territories of the United States, freight 
charges for the transportation of defense materials during the existing 
emergency. 


Real Property—Acquisition By Lease 


H. R. 1113—Introduced by Mr. Mills of Arkansas, on January 12, 
1943, to provide that interests in real property, acquired on behalf of 
the United States for war purposes, shall be acquired by lease except 
when the use of such method would impede the war effort. 
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Rivers & Harbors—Improvement Of 


H. R. 879—Introduced by Mr. Rankin of Mississippi, on January 8, 
1943, authorizing the construction, repair, and preservation of certain 
public works on rivers and harbors, and for other purposes. 


Securities Exchange Act of 1934—Exempted Securities 


H. R. 1502—Introduced by Mr. Boren of Oklahoma, on January 26, 
1943, to clarify the application of the Securities Exchange Act of 1934 
to exempted securities, and for other purposes. 


Seniority Rights—Enlisted and Inducted Persons 


H. R. 1473—Introduced by Mr. Hoffman of Michigan, on January 
25, 1943, to preserve employment for, and seniority rights of, persons en- 
listing or inducted into the military services of the United States of 
America. 


Standard Time 


H. R. 875—Introduced by Mr. Knutson of Minnesota, on January 
8, 1943, to restore standard time during the months of January, Febru- 
ary, November, and December. 

H. Con. Res. 9—Introduced by Mr. Brehm of Ohio, on January 26, 
1943, to provide that the Act of January 20, 1942, establishing daylight 
saving time, shall cease to be in effect. 

H. Con. Res. 10—Introduced by Mr. Cole of Missouri, on January 
26, 1943, to repeal Public Law 403, Seventy-seventh Congress, chapter 
7, second session, and reinstate the standard time provided in the Act 
entitled ‘‘An Act to save daylight and to provide standard time for the 
United States,’’ approved March 19, 1918, as amended. 


State Intervention—Validity of Exercise of Power By 
United States 


H. R. 1190—Introduced by Mr. Satterfield of Virginia, on January 
14, 1943, to amend the Judicial Code by adding a new section thereto, 
designated as section 266a, to provide for intervention by States in cer- 
tain cases involving the validity of the exercise of any power by the 
United States, or any agency thereof, or any officer or employee thereof, 
and for other purposes. 


Statutes—Prosecutions After Lapse of Temporary 


H. R. 1201—Introduced by Mr. Sumners of Texas, on January 14, 
1943, to permit prosecutions after the lapse of a temporary statute for 
offenses committed prior to its expiration. 
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Statutory Compliance—Corporations and Organizations 


S. 10—Introduced by Senator O’Mahoney of Wyoming, on January 
7, 1943, providing for the issuance of certificates of statutory compliance 
with certain national standards to certain corporations, trade associa- 
tions, and labor organizations engaged in or affecting commerce. 


Selective Service—Deferment From 


H. R. 468—Introduced by Mr. Fish of New York, on January 6, 
1943, to authorize the deferment of men thirty-five years of age under 
the Selective Training and Service Act of 1940, and providing for the 
release of those who have attained their thirty-eighth birthday. 


Social Security—General Welfare Act 


H. R. 358—Introduced by Mr. Magnuson of Washington (by re- 
quest), on January 6, 1943, to be known as the ‘‘General Welfare Act,”’ 
to amend an Act entitled ‘‘An Act to provide for the general welfare by 
establishing a system of Federal old-age benefits, and by enabling 
the several States to make more adequate provision for aged persons, 
blind persons, dependent and crippled children, maternal and child wel- 
fare, public health, and the administration of their unemployment com- 
pensation laws; to establish a Social Security Board; to raise revenue; 
and for other purposes,’’ approved August 14, 1935 (Public Law Num- 
bered 271, Seventy-fourth Congress). 


Submerged Lands—Government Policy As To 


H. J. Res. 27—Introduced by Mr. Angell of Oregon, on January 6, 
1943, to declare the policy of the Government of the United States in 
regard to tide and submerged lands. 


Taxation—Amendment Of Victory Tax Provisions 


H. R. 1549—Introduced by Mr. Keogh of New York, on January 
27, 1943, to amend section 451 (a) of the Internal Revenue Code. 


Taxation—Collection of Income Currently 


S. 280—Introduced by Senator Clark of Missouri, on January 11, 
1943, to provide for the current payment of individual income taxes and 
the withholding of tax at source. 

H. R. 506—Introduced by Mr. McLean of New Jersey, on January 
6, 1943, to amend section 56 of the Internal Revenue Code, providing 
for the collection of taxes on income currently. 

H. J. Res. 30—Introduced by Mr. Weiss of Pennsylvania, on Janu- 
ary 6, 1943, to provide for a withholding tax of 10 per centum on gross 
income. 
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Tort Claims—Jurisdiction of District Courts 


H. R. 1356—Introduced by Mr. Celler of New York, on January 
20, 1943, to provide for the adjustment of certain tort claims against 
the United States and to confer jurisdiction in respect thereto on the 
district courts of the United States, and for other purposes. 


Transportation For Enlisted Men On Furlough 


- §. 348—Introduced by Senator Murray of Montana, on January 14, 
1948, providing for transportation home during furlough for noncom- 
missioned officers and other enlisted men on active military service in 
the land forces of the United States. (H. R. 1504 identical). 


Transportation—Interference With Orderly, By Robbery 


H. R. 653—Introduced by Mr. Hobbs of Alabama, on January 6, 
1943, to amend the Act entitled ‘‘An Act to protect trade and commerce 
against interference by violence, threats, coercion, or intimidation,’’ ap- 
proved June 18, 1934. 


Unemployment—Relief From 


H. R. 892—Introduced by Mr. Wene of New Jersey, on January 8, 
1943, to provide for the construction and operation by the Federal Gov- 
ernment of a system of new military superhighways and airports for 
national defense in time of war, or insurrection, and for Government and 
commercial use by automobiles and airplanes in time of peace; to provide 
for the financing of same; to provide for the relief of unemployment 
after the present World War ends; to promote public safety; to stimu- 
late general business throughout the Nation; to earn revenue for the 
Federal Government ; and for the general welfare of all the people. 


U. S. Arbitration Act—Amendment To 


H. R. 696—Introduced by Mr. Kefauver of Tennessee, on January 
6, 1943, to amend the United States Arbitration Act. 
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Meetings of Regional Chapters 





District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mass. 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


P. F. Gault, Chairman, 400 West Madison St., Chicago, [linois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 

George H. Muckley, Chairman, Transportation Building, Washing- 
ton, D. C. 

Meets 12:30 P. M. Third Tuesday every second month, Hay-Adams 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 
H. W. Ward, President, G. T. M., Minneapolis & St. Louis Rail- 
road Co., 745 Northwestern Bank Bldg., Minneapolis, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 

a which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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Pittsburgh Chapter 
P. H. Yorke, Chairman, General Agent, Great Northern Railway, 
Henry W. Oliver Building, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Scott Elder, Chairman, McCutchen, Olney, Mannon & Greene, Bal- 
four Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


Southern California Chapter 


Harry R. Brashear, Chairman, Chamber of Commerce, Los Angeles, 
California. Meetings held in dining room of Chamber of Commeree, 
Los Angeles, California on call of Chairman. 





FEBRUARY MEETING OF DISTRICT NO. 1 CHAPTER 


The second meeting of the newly created Chapter for District No. 1 
was scheduled to be held at 12:30 P. M., Friday, February 26th, in the 
Hawthorne Room of the Parker House, Boston, Massachusetts. 





C. R. HILLYER SPEAKS BEFORE CHICAGO CHAPTER 


At the February meeting of the Chicago Chapter, held on the 5th 
in the Traffic Club Rooms at the Palmer House, Chicago, Mr. C. R. 
Hillyer related his experiences in ‘‘Stopping the Influx of Japs from 
Mexico during President Theodore Roosevelt’s Administration.’’ 





MINNEAPOLIS CHAPTER MEETING 
(Ninth District Chapter) 


On Tuesday, January 12th, at the monthly meeting of the Ninth 
District Chapter, a committee on nominations composed of S. M. Low, 
Chairman, R. C. Volkert, Lloyd Meyer, Warren Newcome and John C. 
DeMar, was appointed to select new officers. 

The guest speaker on this occasion was Mr. Leonard Murray, Asso- 
ciate Price Attorney, O. P. A. Mr. Murray led a discussion on the 
‘*Transportation Tax of 1942 as it Affects the Buyer and Seller.’’ 

The O’Toole Bills, H. R. 94 and 96, were referred to the Legislative 
Committee for a report to the Chapter. 





PITTSBURGH CHAPTER VOTES TO OPPOSE S. 214 AND H. R. 94 and 96 


The Pittsburgh Chapter voted to oppose Senate Bill 214 proposed 
by Senator Holman of Oregon. This bill would place all attorneys in 
the Government under the Department of Justice. 
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The members of the Chapter also voted to oppose the O’Toole Bills, 
H. R. 94 and 96, which would prohibit practice before administrative 
tribunals by non-lawyers. This was done in accordance with the action 
taken at the annual meetings of the national organization with respect 
to the original Wagner Bill and similar legislation in subsequent years. 

It was suggested that the Association should take similar action 
with respect to S. 323, 324 and 325, as well as H. R. 673 and 816, the 
administrative procedure bills, as that taken in connection with the same 
type of bills introduced by Senator Hatch during the last session of 
Congress. (The Association opposed the provisions concerning hearing 
commissioners and the prohibition of practice by non-lawyers before the 
L.C. C.) 

The February meeting was postponed until March 29th, inasmuch 
as Washington’s Birthday falls on the date on which the meeting would 
ordinarily be held. 





CONGRESSMAN LEA ADDRESSES WASHINGTON CHAPTER 


The District of Columbia Chapter of the Association of I. C. C. 
Practitioners was honored Tuesday, February 16, at its monthly lunch- 
eon, with an address by the Honorable Clarence F. Lea, Chairman of 
the House Interstate and Foreign Commerce Committee. Mr. Lea was 
introduced by R. V. Fletcher, Vice President and General Counsel of 
the Association of American Railroads. In his remarks, Mr. Lea called 
attention to the evolution of transportation, and said transportation 
would in the future involve changes in the interest of improvement and 
expeditious handling of traffic and passengers. He made reference to 
the 24-inch pipe line now being constructed to transport oil from the 
southwestern fields through Dlinois and into the East, and opined that 
this line might develop that pipe line transportation may be cheaper than 
the tanker rates. He listed the advantages of airplane transportation as 
(1) time-saving, (2) not requiring any road bed, and (3) not hindered 
by washouts so far as the foundation is concerned, and predicted that 
air transportation will be an important factor in the future. 

As to the readjustment that must follow the war, Mr. Lea said, in 
his opinion, the readjustment ahead will be ‘‘economic rather than 
legislative.’” He pointed out that the American people are spending 
over twenty billion dollars yearly for transportation, and stated that 
this figure is not likely to recede for some time, as after the war, in his 
opinion, there will be an economic revival through the replacement of 
consumer goods not now available due to war conditions. 

Mr. Lea called the group’s attention to the fact that the railroads 
transported freight in 1942 for less than le per ton-mile, and congratu- 
lated them on this performance. He cited that war plants are now 
located primarily in the interior, and that after the war these plants may 
become the large centers of manufacture; also that after the war re- 
plenishment of railroad equipment will confront the nation. 
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He said, in his opinion there would be a large program of boat- 
building after the war, and that a demand will continue for this con. 
struction. The same, he said, is true of the airplane industry, pointing 
out that the backlog of airplane orders today is over twenty-two billion 
dollars, but that of course this building program of airplanes could not 
be continued on the same basis, as it would be beyond the bounds of 
practicality. He compared the costs of airplane transportation with rail 
and ocean transportation, concluding that in the transportation of pas- 
sengers, mail, and fast freight, the airplane can compete on an economic 
basis with the other forms of transportation. He read from a report of 
the War Resources Planning Board, which stressed the coordination of 
transportation, and indicated his belief that coordination of transporta- 
tion is perhaps more important than placing too much emphasis on 
creating new transportation facilities. He said a unified control of all 
transportation agencies would bring about better conditions for all of 
those agencies. In this connection he referred to an effort having been 
made to take air regulation from the jurisdiction of his Committee. He 
expressed his own opinion that such a move would not be advisable as 
it would detract from any unified program of supervision and regulation. 





List of New Members* 

Leslie H. Anderson, (A) 312 Carlson Horace P. Moulton, (A) 15 State Street, 
Building, Pocatello, Idaho. Boston, Massachusetts. 

Claude L. Gonnett, (A) 39 Broadway, William W. Rouse, (B) Traf. Com’r., 
New York, N. Y. Association of Commerce, 206 Main 

Ernest L. Keathley, (A) 1107 Ingraham Street, Green Bay, Wisconsin. 
aoe Miami, Florida. John W. Scott, (A) 516 Joplin National 
Haro 


Loomis, (B) A. T. M., New Bank Bide, Joplin, Missouri. 
England Paper & Pulp Traffic Ass’n., Howard oods, (A) 25 East Main 
= atterymarch Street, Boston, Mas- Street, Rochester, New York. 
sachusetts. 


*Elected to membership, January, 1942. 
Reinstated as Members 
Charles F. pa. (B), Board of Investi- William E. Boyle, (A), 305 Union Sta- 


tion Research, Dupont Circle tion, Providence, R. | 
tidings Washington, D. 








